Edinburgh, March 18. 1684, 


T* is ordered by the Lords of His : 


SSSd092SSS@0S9S0&6>S>>Þd | 
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Ne 
Se 


Majefties moſt honourable Privy - 
Council , That none ſhall Re-Print, : 


or Import into this Kingdom , the 


Book intiiuled, The Inftitations of the | 
Lawe of SCOTLAND, by Sir George + 
Mackenzie of Roſebaugh, His Majefties 


Advocate, for the {pace of nineteen 
years, after the date hereof, without 


the conſent of the Authour ; under ' 
the pain of confiſcation of the whole : 


Copies, and further puniſhment as 
the Counci] ſhall think fir. 


Extracted by mc 
Pat. Menzies, Cls. $ti. Cl. 


SSSHÞSDODOOOEHOOODOOGE 


The which A& of Council , 
with all the Clauſes therein contain- 
ed, the ſaid Lord Adyocat doth 
hereby aflign in favours of Thomas 
Broun, his Hcirs or Afligneys. 
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Ame 


To the EARL of 


MIDLEI ON- 


My Lord, 

HE Natural way of Lear- 
ning all Arts and Scien- 
ces, is to know , Firſt, 

| the Terms uſed in them, 
and the Princit!:s upon which they 
are founded ,. with the Origins of 
the one, and the Reaſons of the 0- 
ther. A ColleFion of theſe Terms 
and Principles is in Law called, 
Inſtitutions ; And the Natural 
and eaſie way of Writing theſe, is 
by going from the firſt Principle to a 

( 3 ſecond 


Epiſtle Dcdicatory. 
ſecond , and from that to a third : 
The admir'{ Method of Euclid in 
his Ele:nents , though much negle- 
Cted by all, who have written In(t1- 
ttitutions of Law; in which, not 
only many things unneceſſary are in- 
fertcd,as almoſt all the third book of 
Taſtinians Inſtitutions; the Dif- 
ferences betwixt the Sabiniani and 
Proculiam, &c. Many Funda- 
mental Titles are omittcd , as all 
the matter of Reſtitutions : And 
many things are taught in the firſt 
Book , which cannot be underſtood 
#ill the fourth be read. 

T have therefire in theſe my In- 
ſtitutions treated if nothing ſave 
Terms and Principles , leaving out 
nothing that is neceſſary , and in- 
ſerting nothing that is contraverted; 
in all which 1 have proceeded, 
builing alwayes one Principle wpon 
another ; and expreſſing every thing 


"l 
” La” > ide. DL on Ad 


in the Terms of the Ciyil Law, or \ 


inthe Stile of Ours reſpeGively ; ſo | 
that 


_ 


Epiſtle Dedicatory; 


| thatif any Man underſtand fully 
this Little Book ; Natural Rea- 
ſon , and Thinking, will eaſily ſup- 
* ply much of what is diffuſed, 
| through Our many Volums of Trea- 
| tiſes, and Dicifions ; Whereas tho 
| ſtuedying thoſe, would not in many 
- | years givea trne Idea of Our Law; 
d | and does rather diftra} than in- 
z- ; ſtruck. And Thave often obſerved, 
Il | that moe Lawyers are ignorant for 
d | not underſtanding the firſt Princi- 
ſt ples, than for not having read many 

* Books; As it is not much ryding 
but the ryding in the known road , 


n- # which brings @a Man #0 bis Lodging. 
ve þ ſoon, and ſecurely. , 
ut My Lord, You obſer d very juſt- 


n- s lyto me, that Inſtitutions . are a 
ed; # Grammer, and therefore, (which 

L is agreat encouragement to all Rea- 
pon f ders of Inſtitutions, ) they who 
ing | underſtand the Inſtirutions of any 
, or ,, one Nation, will ſoon learn the Law 
, ſo | of any other : For thaugh Terms, 
hat \ (< 4 Forms 


Epiſtle Dedicatory. 


Forms, and Cuſtoms differ; yet the 
great Principles of Juſtice and E-. 
quity are the ſame in. all Nations, 
T ſend mine therefore to your Lord- 
ſhip, not becauſe you need them but, 
that you may judge, if my Inſti- 
tutions will be able to juſtifie your'- 7 
Parallel ; Nor find 1 greater reaſon 
for changing my Patron in this Se- 1 
cond Edition , than for changing. 
the Principles laid down in the In. + 
ſtitutions, which T formerly pre- + 
ſented to you. \ 


Nec Phocbo gratior ulla eft, |. 

Quam ſibi quz Vari praſcrip- * 
{it pagina Nomen. 2 
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ADVERTISEMENT, 
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p 5 He Author having confidered, that | 
the firſt Impreſſion was Printed by a | 
blotted copie,in write and that ſome | 

Notes upon papers a part, had either fallen | 

by, or were miſplaced, to which he had not | 

leaſure; to advert 5 Becauſe the Book was * 

Printed in time of Seſſion, and when the | 

Author was likewiſe much diverted by | 

pubick, Imployment. He therefore thought | - 

i neceſſar, to give this ſecond Edition (the 

firſt being now quite ſpent, ) in which he® 

has employed his laſt care in correfling this © © 

Impreſſion, wherein ſeveral things are core\, 

reed, and many neceſſar things added, - | x; 

gt: 

THE "of 
itt 

EG 


* 
1 


"g 
E 


| T H.E 
{ INSTITUTIONS 

| -. oftheLavvof 
} 


' | | 
- SCOTLAND. 

a K — : ho 

| BOOK FIRST. 

219 _.- = 2 

of © oO OR 6-5 

be - Of LAWS in General, ks 


by { - < 
bt | USTICE:;, 3s 4 conftant and Juſtice, 
4 J perpetual Vl, and Inclinati- 
be s on to give every Man what is 
aſt WO” Aue to bim..” CD | q = 
ore LAW. isthe Science which, Law. 
' Freatheth us rodo Fultice, © 
- This aw, ina largeaccep- nj. 
ration, is divided, in the Law on of 
Ut of Nature; Law of Nations, And Law. 
the Cpil, and Miuricipal Law. of 
jcach particular Country, 
; =. The 
; 


Book1i. "The Law of Nature compre- 
Tit, 1. hends thoſe DiGats, which Na- 
ture hath taught all living Gre- 
atures , inſtances whercof are 
Self Defence , Education of Chil- 
dren-: and generally , all #boſe 
common principles, which are 
common to Man, and beaſts, and 
this is rather innate inſtin, than 
poſitive Law. | 
The Law of Nations, is pecu- 
Lawof liar to Mankind onely , diGtat- 
Nations 24 by right Reaſon, and is d1vi- 
ded into the Original and pri- 
enarie Law of Natwre, that flows 
from the firſt and pureſt princip-\ 
tes of right Reaſon; Such as Re-' 
verence to GOD!" reſpect 20 our © 
Country, and Parents: And the: 
ſecunderie, and conſequential Law 
© of Nature, conſiſting of theſe gene- 
ral renclufions ,, in which ordinarly\. 
all Nations agree, and which 
they draw by way of necel- 
| 'fary 


Of Laws in general. 


fary conſequence, from thoſe firſt pgok x. 
principles. And under this part Tir. 1. 


of the Law of Nations, are 
comprehended , the Obligati- 
ens ariſing from promiſes , oc 
contra&s , T he liberties of Com- 
merce , thc ranſoming of Priſon- 
ers , ſecuritie of Ambaſſadours, 


and the like. | 
Civil,or Municipal Laws, are the , 


particular Laws, and Cuftomes Law. 


of every Nation, OT people, who are 
under one Soveraign Power. 


The Romans, having ſtudied Roman 
with great exaCtneſs, the prin- -2V- 


ciples of Equity , and Juſtice. 
Their Emperour J«ftinian, did 


' cauſe digeſt all their Laws in- 


to one body, which is now cal- 
led by moſt polic Nations , 


( for its Excellency ) the Cruil 


Law; And as this Civil Law is 
much reſpected generally. {o it 
has great influence in Scotland, 
except where Our own expre!s 

A 2 Laws, 


4 ©fLavvs in general. 


Bock 1. Laws, or Cuſtomes, bave re- 
Ttt-1. ceded from * it. And by the 


*K.J.6 cemmon: Law in our AQs of 


Par. $. . - O boy 
AR 131 Parliament is meant the * Cz 


*K. Ja, 2H Law of the Romans. 


4 Par.4. 'The- Popes off Rome , in Imi- 


Aft 51. tation of the CiuiF Law , made 
py og z body of Law, of their own 
AQ $0. which , becauſe  Eeeleſtaftick, 
9. Maiy Laws are called Canons, it was 
Par. 5. called, The Canon Law*; And 
22: though it has hereno poſitive 
K. Ja. 6 though it has her p 
Par. 1, Authorimie, eſpecially ſince the 
&. 31. Reformation; as being compi- 
lied by private Perfons, at che 
deſire of the Popes, yertour 


Canon 
- Law. 


Feelefiaftick Rights , were {ertled 


thereby before the Reformari- 
Gt: And becauſe many things 
in thit Law, were founded up- 
on material juſtice , and exatlic 
calculated forall Church men; 
T herefore , ' that Law is yet 
much relpeced among us, E- 
ſpecially in whar relates to 

CON 


_ called 


DOfLavvs in general. FM 


Conſcience , and Ecclefiaſtick Bock 1. 
R izht "7 Tit. 1. 

Our Municipal Law of Scot- Munici. 
land, is made up partly ot our pil 
written , and partly of our n= ov of 
written Law: Our written Law wg 4 
comprchends, firſt , our Sta- 
tutory Law , which conſiſts of 
our Statutes, or As of Parlia- 
ment. Secundo, The Ads of Se- Atts of 
derumt , which are Statwtes , paclia 
wade by the Lords of Seſſion , by ment 
vertue of a particular Ad of Par- 4 of 
liament , X im ing them , ts Yu 

I powering them , m_ 
make ſuch conſtitutions as they ſhall x 1a.5 
think, fit , for ordering the pro- Par. 7. 
cedure , and forms of Admini- 93 
ftrating juſtice, and thele are 
As of Sederunt, becauſe 

they are made by the Lords 


' fitting in Judgement ; | But are 
- not properly Laws, the Legi- 


ſlative power being the Kings Pre- 


- rogative. Tertio , The books of 


Regiam Majeftatem , which arc 
AZ gencr - 


6 OfLavvs in general. 


Book 1. generally looked upon as a. 
5.7 part of Our Law; which with 
Regiam the leges Burgorum, and the 
Majeſ- other tractates, jcyned by 
tatem. Seen to them, are called the 
old books of Our Law, by many 
expreſs Atts of Parliament *. 


*K. Ja. Though the books of Regiam 


as SY Majeftatem , 
K.Ja. 3. but the works of one private 


Par. 14. Lawyer, writing by way of 


Atins Inſtitution, and are now very 


much abrogated by- Cu- 
ſtome. 


Unwrit- 
Law 
Seffion, which 1s conſidered 


as Law; the Lords reſpe&ting 
very much. their own Decil1- 


ons; And though they may,, | 
yet they uſe not to reced from 


them ., except upon grave con- 
fiderations, Secundo, our Ancient 
cuftomes , make up a part of 


Our unwritten Law, com- | 
ten prehends. the conſtant trait , of 
decifions , paſt by the Lords of | 


were originally | 


be 


Qur + 


Df Lavvs int general. 


- our Unwritten Law , which Book 1.. 
have been univerſally received Tit. 1. 


among us. The Tacite conſent 
of King and People , operating 
as much in theſe, as their ex- 
preſs concurſe does, in making 
Laws ;. And ſuch is the Force 
of cuſtome , or conſuetude , 
that if a Statute, after long 
ſtanding has never been in ob- 
ſervance . or having been, has: 
run in deſuetude z: Conſwetrede' 
prevails oyer the ftatute, till 
it be renewed either by a ſuc- 
ceeding Parliament ,, or by a 
Proclamation from the Council : 
For though the Council. camot 
make Laws,yer they may revive 
them, 


Some Laws are called De- 


claratory , becaule they do not in- Decla- 
troduce any new Law, but declare ratoiy 
what formerly was Law; . and 


theſe' may look, Backward , 
(_ that is to lay ) caſes even priov 
A fo' 


s) 


Book 1. 


Tit. 1. 


Coret- 
ory 
Laws. 


Fayour- 
able 
Laws. 


©fLavvs in general. 


to the Statute, muſt be Regulated 
by them, Though generally 
Laws hook forward and regulate 
only future caſes. 

Laws ſhould command, not 
perſwade: and though the ru- 
brick ( or title) _ narrative 
of the Statute , may dire&t a 
doubting Judge, yetif the Sta- 
rutory words be clear . they 
ſhould be followed in all caſes. 

All Laws ſhould be ſo inter- 
preted as to evite abſurdirtics, 
and as way belt agree with the 
mind of the Legiſlator, and 4- | 
nalogie, or general deſign of the 
common Law. 

CrretBons Laws 4 {0 WC call 


V2 Wwpw? 


theſe which abrogate, or reftritf 
former Laws ) are to be fſtrifly 
interpreted , for we (hould re- 
ced as little as ean be from received 
Laws. 

Favourable Laws are to he ex- 
tended, and the paritie of Rea- 
ſon, |. 


| the Law treats: Secundo , what 


Mf Jurisdicion, tc: J 


ſon , often prevails with our Book 1. 


Judges , to exrend: Laws to Tit: 2: 
Caſes, that are founded on the 


lame reaſon, with what is ex- 


preſly determined by the Sta- 
rute, 


Title 1I. 
Of FJuriſdifion , and Judges in 


General. 


JF Aving reſolved to fol- Jwif- . 
low Fuſtinians method, 45193 


(rothe end there may = mw 
be as little difference found be- 

twixt the Civil Law and ours, 
as is poſſible : And that the 
Reader may not be diſtracted, 
by diflerent methods ) I do re- 
ſolve firſt, to lav down what 
concerns the Perſons of whom 


objeAa 
Juris.. 


concerns the things themſelves 
treated of, ſuch as Rights, Obli- 
AS gations,, 


a Df Jurisdiction and 
Book 1, ations, &c. Tertio, 'The 
Tit, 2, Adtions whereby theſe Righs are . 
purſued , which anſwers .to the 
Civilians, obje& juris, viz, Per-. 
fone, res, & Aliones.. | 
The Perſons treated of - in | 
Perſons Law, are cither Civil or Ec- | 
Civil elefiaftick, , the chief of both b 
and Ec- . Ka { 
ceſia, Which in a Legal ſenſe are 
fiickk. - Fudges , with whom we ſhall | 
begin. And for the better un- | 
derſtanding of their Office , it ' 
is fitto know , that Juriſdition, | 
7s a power granted to a Magiſtrate, ' 
#0 cognoſce upon , and determine in | 
eauſes , and to put the ſentence or | 
decreet to execution | in ſuch man- 
ner as either bis commiſſion , law, 
or praGtice does allow. 
All 7eriſdifion flows orgi« 
egg 2- nally from - the King -  (o that | 
AR -, nonehave power to make De- 
Par. z, Puts, EXCept. it be contained 
Act 10, in their Commiſſion ; And it. 


im, 


a Depute , appoint any under 


and oa eds mod 


=. oh anc Dos At oi © os «a. mi 6. , own} aud a Ya. i. PE 
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Judges in general. _ 


him , that Sub-Depute is called Bock 1. 
properly. a. Subſtitute z. and I: 2- 
every Judge 1s anſwerable for 
the Malv+rſation of his depute. 
Fariſdifion is eicher Cumula- _ 
tive, Of Privative ; Cumulative © 
Turiſdiftion ,. is when two Jud- lative 
ges, . have power to Judge the and pri- 
ſame thing ; And generally , V1?" 
it.is to be remembred , that 
the King is never ſo denuded , 
bur that he recains an Inherent 
Power ,.. to- make other Judges, 
with the ſame power that he gave 
in former * Commiſſons , K.C. 2. 
And thus he may ere&t lands, wy 3. 
in a Regality , within the *** '* 
bounds of an Heritable Sheriff 
ſhip', and Bmrghs Rozal ,.. with- 
in the bounds of a Regality ; 
And theſe bounds , within - 
which, a Judge may exerce 
his Juriſdiction, is called his 
Territory ;, ſo that if any Judge. 
exerciſe JuriſdiGion , with:ut 
. bis: 


2 


m__t 1. bis Territory, |\is ſentence is null: _ 


Af Jurisdicion and 


* and among thoſe who have a. 
Cumulative Furiſdiftion, he who + 
firſt cites, canonly Judge; and . 


this iscalled, us Preventionis. 
Privative Furiſdi&ion, is, when 
one Judge has the ſole power of 


judging , excluſive of all others , Þ 


ſuch power have the Lords of 
Seſſion 1n judging Declarators of | 


Property, Afions of proving the Te- | 


or, Ceſſiones Bonorum, tc. 


uriſdiftion , is founded to © 
any Judge , either becauſe the | 
Defender dwells within his Ter- f 
ritory , which is called, Sortiri © 
forum ratione domicilij: Or ſecunds, 


Becauſe , the Crime was eom- 
mitted within his Territory , 
which is called Ratione delid;; 
or tertio, It the Perſon purſued, 
have any immovable Eſtate, 
within his territory, though he 
live not within the ſame , he 
may be purſued by any AGion 


”v 


© he © mts AY 


WW we w 
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they: Advocate , that 3s to ſay; 


Judges in general. 1? 


I to affet that Eſt ne , which is Book r. 


called. fortiri forum ratione rei fite, Tit» 2. 
A Furiſdiftion , is ſari to be "TORY 
prorgate, when a perſ»n not »ther- ge 


 wayes ſubjeft , ſubmits himlelf to Jarifd) 


i, as when he compears before an Qion, 
incompetent Fudge , and propons 
defences. 

All Judges with us, muſt 
take the Oath of Allegiance, Fand *K.C.2 
the Teſt * whereby they iwear, Pat: 


| Sefl. 1. 
to mantain the Government of _= & 


- Church and State, as it is now e- *Par.z, 
© ftabliſhed, and an Oarh 4efideli A 18. 
 adminiſtratione , before they ex. 


erce rheir Office, and no excom- 


'  municate perſon, nor Rebel againft 
' the Government , can Judge by 


our Law. : 
If a perſon be purſu''d before Advo- 
a Judge, who is not competent; 54” 
he may complain to the Lords Cauſes. 
of Seſſion. . and they wil: grant 
Letters of Advocation,, vw hereby 


call 


I4. 


Tit. 2. 


Diviſt- 
on of 

Juriſdi- 
ions. 


Courts. 


Inferior 
Courts. 


Qkf Jurtsdiction and” 


To . 
Bock' call that cauſe from the incompetent 


Judge to themſelves; And it af- : 


ter the letters of” Advocation ate 
intima!ed to that Judge,he yet 
proceed , his: Decreer will be 
nail z 4s oven Spreta mand to. 
Fariſdifion is citticr Sepream, 
Inferior, or Mixt: Thele Courts 
are properly called Smpream, 
from whom there 7s no Appeal 
to any Higher Judicatory , \{uch 
as the Parliament, Privy Comncil, 


Lords of Seſſion , . the Crimingl 


Court, and Exchequer : - Inferiour 


Judges are ſuch , whoſe De-| 


creets and Sentences are lyable + 


to the Reviewes of the Supream 
Comrts , as Sherriffs, Stewards, 
Lords of Regality , Inferior Admi- 
rals, and Commiſſars, Magiſtrates 


. of Burghs Royal, Barronsand 7u- 


flices of Peace. Mixt JuriſdiGion, 
participetes of the Nature both 
of: the ſupream and inferiour 
Courts ; fncha Juriidition have 


the | 


i. . ADM ans a "Wy a cw. Py 


Judges in general. r5 


1 | the High Admiral, and Commiſ y,, 
f. - ſars of Edinburgh. Bnth which Tic, 2. 
'e -. are in ſo far Swupream, that Mari- 
t tim Aﬀairs, and Confirmations of 
e Teſftaments , muſt come in and 
be tabled, betore the High 4d. 
z, mairal, and Commiſſars of Edin- 
is burgh, inthe 4ſt inſtance» As al- 
ſo, they both can reduce the 
zl. Decreets of Inferior Admirals , 
h. and Commiſſars; Bur ſeeing 
their Decreets are {ubj.& rothe 
;1 review of the Lords of Seſſion, 
ir. they are- in {6 far interiour 
e- | Courts- 
jk: Noinferior Judge can judge- 
mn. 1n the caules of ſuch as ate Cu- 
r, fin grooms to him,or of a near- 
er Degree. cither of Affinity or 
s . Conſanguinity ;. But there is ſo 
;- | much truſt repoſed in the Lords 4 fy 
1, of Seſſongthat by a ſpecial *Sta- par. = | 
þ . tute, they can only be declin- Aziz, 
r ed 1n caſes relating to their 
e Fathers, Brothers , . Sons, Ne+ 
1 P hew ſ, 5 


16 _ Df Iutisdiaion, «c. 


Book 1. phews , or Uncles ; which by a ; / 
Tit. 2. jare \tarure ®,-is likewiſe exten- | e 
*K.C. 2 ded to the Degrees of Affinity, | ſ 
par. 3- and to- the Lords of Privy Coun- | ( 
AR 13. oil, and Exehequer, and the * 'om- | » 
. muſſioners Of Fuſtitiary , and to{ x 

all. other Judges within the King- | | 

dom. - | . 

Privii The Membersof the Colledge | 1 
ledge of of Juſtice, have this priviledge. þ C 
the Col- rhat ehey cannot be purſued | C 
ledge 0! before any inferior Judge; and © r 


a3 


— they be, the Lords will Ad- : 1 

vocate the cauſe to themſel- !: a 

yes. No cauſe within 200. # x 

*K.C.2 Merks is to be Advocate to the F 

par-I- Lords, from the Judge compe: |; { 
ſel. 3. bY | Fi 

Agg, tent. o | 0 

Of the Supream Judges, and _ , 

Comrts of SCOTLAND. 3 ( 


| He King , 1s the Author | | 
and Fountain, of all | k 
power, and 1s anab- |: } 


ſolute |* 


.- and Coutts of Scotland. I7 
af ſolute Prince, having as much pow. Book 1. 
N- | er, as any King, or Potentate what- I 3. 
ty, | ſoever , * deryving his Power from *x 5 6 
m- GOD Almighty alone X, and ſo Par. 15. 
m- | not from the People. The ſpecial 4 251 
zo | priviledgesthat he has;are cal- = 4 h 
g- | led, His Prerogative Royal , ſuch Self wn 

* as , that he only can make aa s. 
ge ( Peace, or War, call Parliaments, 2nd 15 
e. | Conventions, Convocations of the _ m 
d | Clergy, make Laws *; And ge- © © 
d * nerally all meetings called * aa 3 
I- | without his ſpecial command, 2nd 27. 
[- > are puniſhable ||, he only can ax ; 
d. # remit Crimes , legirimare Ba 5x © 2 
© ®ards,name Judges,and Coun- Par. 1. 
> ative, Sef, 1. 


-ſelours, give Turors 


AQ 2. 


Z and naturalize Strangers, And 
"1s ſupream over all Perſons , and in 


- Civil *, : 


PW O©& _ ow 2 


*K. 1.6 
Par 18. 
all cauſes , as well Eceleſtaſtick, as AQ. 

K. C. 


The Parliament of old, was _—_ 


the Kings Barron Gourt , 1 « C, 2, 


: which all Free-holders were o- Par. 2. 
: blidged to give ſute, _—_ = » 
| ence 37: 


19 


Dfthe Supream Judges | - 


Book 1. ſence in the ſame manner thatiHe 


7. 3- Men appear, yetatother heady 


Courts. And therefore, fince nc 
we had Kings before we had+C| 
Parliaments. it is evident ,that ! ſe: 
the Kings power flowed not: $} 
from them. '$] 
The Parliament is called by -C 
Proclamation , now on fourty  ,7T 
days, tho it may be adjourned kB 
by Proclamarion , on twenty |. js 
days preceeding the prefixt|!o 
day , atwhich it ſhould have tl 
met;but of old it was called by 'y 
Brieves out- of the Chancellary. It Kc 
conliſts of three Fftates, wiz. the 3 y 
Arch-Biſhops aud Biſhops ; And * 
before the Reformation, all ,* | 
Abbots.and Mitred. Priors . fat as * . 
Church Men. Secundo, . The Bar- | 
| 


a 7 
* 
«a 


rons, in which eſtate are com- 
prehended, all Dukes, Marqueſ- 
ſes, Earles, Viſcounts, Lords, and 
the Commiſſioners,for the Shires; | 
For of:old-, all Barrons who ! 


3 


held ? 


# / and Courts of Scotland. x9 


at held of the King, did come, Book r. 
ad but the Eſtates of leſſer Barrong Tit: 3+ 


cc not being able ro defray this 
ad _y,- they were allowed to 
at ' ſend Commiſſioners for every 


ot» Shire. || And generally, every - 1 

*Shire ſends two,who have their ,q 
Yy *Charges born by the Shire. x. 7. 6. 
ty. .Tertio, The Commiſſioners for Par. 11. 
ed | Burghs Royal , each whereof AX 313 


Y (is allowed one, and the Town 
«tlyos Edinburgh two ; Though all 
'C/zthe three Eſtates muſtbe cited, 
y'Zyet the Parliament may pro- 
It Zceed,, albcit any one Eſtate 
c,* were abſent , or being preſent 


b: 


d*} would diſaſſent. The Legiſls- 
R: tive power is only in the King, 
* And the Eſtates of Parliament- 
= * only conſent ; and in Parlia- 
- * ment the King has a Negative 
"þ Voice,whereby He may not only hin- 
1 | der any A to paſs , but even any 
3k Overtures to be firſt Debated there. 
'The Acts of Parliament muſt 


20 Qcfthe Supream Judges {1 
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led 


Book 1. be proclaimed upon fourty 
Tit. 3- gdayes , that the Lieges may 
*K. ].6 £now them, ; . And till theſe 
Par.,, fourry dayes elapſe, they arc! 
At not binding, - 
128, 0 
To ſecure the Crown againſt 
Factions, and impertinent O-% \ 
verturs in open Parliament | 

Lords Our Patliaments chooſe before 
of the FEY procecd to any bulinelſs,|? 
Articles eight our of each State, who with}! 
the Officers of State, determine} 

what Laws or Overturs are to be! 

brought in to the Parliament; 

and = are therefore called, 

The Lords of Articles : And aie F 
choſen in manner following, #* 
*K.c. 2 Firſt, the whole B ſhops go by of 
p. 1.ſeſ. themſelves; And the Nobiliry 7% 
3:AQ; 1 by themſelves ;. And the Cler- iy 
oe make choice of eight} 
Noblemen ; And the Noble- # 

men make choice of eight Bi- | 
fhops; And then both lergy 2 

and | 


, Jand Courts of Scotland, 
y 


(hom and e ight Burgeſlcs;which 
Elction being reported to the 


Pariiament, it is by them ap- 
Oven , The Ufficers of State 


onvention of Fitates , which is vt 


4 


1aws; whereas .the - Convention 
"of Eftates ,_can only impole, or 
Tathcr offer Taxations , and 
make Statures for uplifting 
thoſe part-cular Taxarions.Burt 
can make no Laws. - And-of 
old, I find by the Rexziſters of 
the Conventions Re - the cldeſt 
J whereut 


and - Nobility meet together, Book 1, 
and make choice ot eight Bar- "3: 


We have another meeting Con. 
of the three E/tates 9 called The vention 


Df the Supream Judges © ; 


Book 1, whereof now extant, 1s in Ann! te 
Tit. 3, 1583. E thac the Convention of: 1 


Eftates conſiſted of any number «f'. x< 
the three Eſtates , called off he tl 
Streets ſummarly by the King ;' 
And yer rhey cryed down,,. a} 
or up Money, and judged Pro-. or 
ceſles , which now they do. m 
not. 5 C6 
The Privy Council 1s confti-\ m 
#uted by a ſpecial Commiſſion from 81 
the King , and Regularly aveir' fi 
power extends to matters of pub-\. C 
lick Government , in order to it 
which , they puniſh all Ryots ;z. v 
for ſo we call Breach of Peace. t 
They ſequeſtrate Pupils , gives ſ 
Aliments to them; And to Wives | | 
who are ſeverely uſed by then” c 
Husbands , and many ſuch  / 
things, which require ſo,*t 
ſummary procedour , as cannoth. 
admir of the delays neceſlary} 
before other Courts ; And yea} 
if any of theſe, dip upon mart-} 
| ter 


ws At rr 


3” andCourtsof Scotland. 


m terof Law , ( for they are'on- Book. 
of: ly Judges in Fado, ) they It. 3. 


of remit the Copnition of it to 
he. the Seſfficn , and ſtop till they 
 ;\ hear their reporr, T he Gonneit 
1,,.alſo may delay Criminal Executi< 
O«. ons;and ſomerime-change one puniſh- 
0. ment into another, but they cannot 
' remit Capital puniſhments ; They 
1-1 may alſo Adjourn the Seſſion, oy any 
mM other Court : It has its own Pre- 
ir! fident , who prelids in the 
b.': Chancellours abſeace, and 
to. its own Signet and Seal : All 
r;4 who are cited to Compear 
ce, # there 2 mult be perſonally pre- 
es\” ſent , becauſe otdinarly the 
e  Purſuer concludes, that they 
rt” ought to be perſonally puniſhed, 
h  All-Dyets are peremptor, all De- 
0,7 bate is in Wine , no Adyocate 
Nth. being ordinarly allowed to 
plead before them, becauſe the 
'Counci] .only judges. in mat- 
+ ters of Fact. 
4 | The 


2 


on © om 


$ 
: 
; 
i 
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Book 1, The Lords of Council and , 
Tir. 3. - are Judges io all marters, 
The Of Civil Rights, of old, they : 
Lords Were choſen by theParliament,'} 
i - _ an were a'Commitree of Par-;, 
'? I 5 tha profonty en, 
[| Scion. Fg eoag  effabliſhed by -- ; 
-; ( 


*K. ].2 


EF ' 14. King fames ihe fifth, after thc-. 
b Aa 64, mode! of the = Sri of 
lt 62,863 Pars KF, | 
WW 75 Ofold irconſiſted of leven {| 
| ha 36, Feclefiaftickr, nd ſeven Laicks, ,, 
37, 38, and the Preſident was a Church:6, 
59, 49- man; ' But now all the fifteen; c 
are Laicks. And there ſits with 

them four Noblemen, who are, 

cal led- Ext raordinary Lord UE and: It 


were allowed to fir ow Learn, ; 
| rather then Decide:' Bur now + 
| they vare as well as the Ordina- _;;, 
i ry Lords. All the Lords are ad-} "O 
*K. Ja: mirred by the King , and by, 
ll 6:0a;. Sature cannor be admirced till}, 
| 12: Aa they be twenty five years of} 
l: 132. * Ag>, and except they bave},,, 
ey 


Fe 


OTE rr = INSEES 


6: 


Courts of Scotland. 


.; vidual m yearly rent. Nine 
are a Quorum. 
| Crimesof old, were judged 
\, by the Juſtice General , Juſtice 
. Clerk , and two Juſtice De- 
+ putes ; but now five Lords of 
+ Seffron , are joyned to the 
of.- Juſtice General , and Juſtice 
| Clerk, and they are called 
N jthe Commiſſioners of Tuſtici- 
S,,erys Becauſe, they ſr by a 
6:#. ſpecial Commiſſion : © Four 
N'2of which number - make a 
thy Quorum in time of Seffion , 
re'® three in time of Vacarice,. and 
two at Circuit Courts||. 
* The Fxecbequer, is the Kings 
*Chamberlain, Court || where- 
Ain he judges what concerns his 
d-\ own Revenues ; Ir conſilts of 
YE the Theaſaurer , ( in whoſe 
llF-place arc ſometimes named 


of Commiſſioners of the Theaſau- que" 
I [yrary , ) 


= 
ZE 
, 


the Theaſaurer De- 
B pute 


23 
- 2000: lib. or 20 Chalders of Book r. 


if, 2, 


Crimis 
nalJud- 
ges. 


Il K. C. 
2, Par. 2 
Sefl. 3 

A@ 18, 
I K.C. 
I.par.n. 
AQ 18, 
Exche. 


26 @f ſupream Judges; #c. 

Book 1. pute, and as many of the. 

Tit 4 Jords of Exchequer, -as his 
Majeſtie pleaſes. 

: The High Admiral, has a 
High Commiſſion from the King ,, C 
to judge in aJll Maritime at- 
fairs, \ not only in Ciyil, but. 
alſo in Criminal caſes , where* 
the crime is committed at 
Sea, or within Flood-mark|} 

nor can. the Lords of Seſſion: .. 
Il &. c, Advocat cauſes from him |} v 
2 par, z tho they can reduce his De#; tl 
AR 16. crects, as he does the Decreer; © r1 
of all inferior Admirals, oz V 
Admiral Depures. yy 


To 

y Tit. IV. 

£11 

# Of Inferiour Juriſdifions , and 
16 c 


at O Judicature what- 
kb ſomever can ſit in 
IN. time of Parliament, 


|, without a Diſpenſation from 
+: the Parliament; and no Infe- 
er. rior Court can fit in time of 
os Vaccance wtthout a Diſpenſa- 

*tion from the Lords of Seſſion; 

-.Bur after Michalmaſs head 

Court the Reſtriction ends ; 

And they may at any time 
',,,proceed to cognoſce Crimes , 

- without Diſpenſation for Inte- 
'Fareft Reipwice that crimes be pu- 

! 4niſhed without delay, 

*. The Sherriff , is the Kings 
obief and Ancieut Officer , Ge 
£ B 2 pre- 
ix 


Bn 


. Of Inferior Jurisdiaions, 27 


" Tit. 4+ 


28 Of Inferior Jurisdictions: | 


Book 1. preſerying the Peace., and put-|. © 
Tit. 3. ting the Laws in executicnf}; |; 
*K.].6 he has both a Civil and Crimi-!. 
par. 12. nal FuriſdiGion , and his Com.! 
AR.24. miſfion is under the Great Seat. 
he iz. oblidged to raiſc the hay*, 
and cry after all Rebels , and to' 
apprehend them when requir-". - 


Ws > 


[4 

f 

þ 

4 

hc 

C 
ed: To aſhſt ſuch as are hy F 
> C 
Þ 
F 
fi 


lently diſpoſſiſt : T'o apprehend#: 
ſuch as ſay Maſs , or trouble the;: 
+K.C.> Peace , and take caution for 
par.1, their appearance-* : He 1" 
Sef. 3, Judee in all crimes, Except? - 
At 15. Treaſon and the Forr pleas ofþy 
'the Crown, to wit, Murder, * 


® 


Fire raiſing, Robery, and raviſhing | Þ 
# of Women * , but Murder hc -'w 
128 canonly judge, if the Mur.'} W 
Aa oY derer wastaken with red hand, NN 
LPuo- that is to lay * immediately com * } 
niam mitting the murder , In whichs” bt 


_ caſe, he muſt proceed againf,; *tt 


him within three Srns ; And ng? 

"Theft , he may Fadge, it rx" th 

| Thit 7 
. 


and Courts. 29 


- | Thief was taken with the fang, Book x. 
| The Sherriff, is alſo judge Tit, 4. 
7! competent, tO puniſh Bleodwits , 

+, for which he may tyne in 

[.: FO pounds Scots, but no higher 

yi, Regelarlie; Except the Ryo be 
0' Atrocius of Aggravated, by the 
-. Circumſtances of the time and 
| place , when and where it was 
) 


fl commitred ; or of the perſons 
2; upon whom it was committed, 
N. He may likewiſe for contumacie 
is fine in 50. pound Scots. 

1.2; Royal Burrows are not _ 
{7 within themſelves , except the 
r,* King grant them the Priviledge; 
y_ 3 by a Ipecial conceſſion, and eyen 
ce. when they are creed Sherriffs 
> within themſelves, they are 
1... not Exem'd from the Sherriffs 
> Furiſdition , within whoſe 
4*: boundsthe Bargh doth lye, but 
f*:rhey have only a Cumnlative 
rn,» Power with them , fo that 
_ there is locus prevention! * and 


ie 4 B 3 the. 


= 
4 


3» Of Inferiour Jurisdictions. 


Book 1. the firſt Atacher will be pre. ey 
Tit.4- ferred; Burt it rheir Ere&ion ca 
comain a power of Repledgi-!. pt 

ing from the Sherriff. then! ;/# 

they haye the ſame Power : an 

that is competent tO a Lord of | a 
Regality. "06 

A Lord' of Regality is. he wha *<d 


TIP bas the land whereof he is proprie- "1h 
= 4 = tar, or Superior , ereffed. with a y:hef 
gality Juriſdidien , equal to 1he juſtices, 18 
| in Criminalcaſes, and to the Shir-|f tio 
reff in civil cauſes; be has alſs:. 
right to all the Mvveables of De-; Sl 
linquents and Rebels , who dwell pt 
within his own Furisdifion, whe- pc 
ther theſe moveables be within* Re 
the Regaliry ; or without the _ re 
ſame ; And becauſe he has ſo, be 
Sreat power , therefore no Re-_ do 
*«R.].2 gality can legally be granted ex- Ki 
par. 11, cept in Parliament *. = of 


A& 43. The Lord of Regality , has'' af 


= alſo by his erection, power t» | th 


ation 


repledge from the Sherriff , and * at 
cycnh'. 


? |; .* and Courts. q Jx 


. even from the Juſtice; in all * Book x. 
1 caſes except Treaſon, and the Tit. 4. 
- | pleas of the Crown, | that is to'xy ].6 
1! ;ſay', 10 appear, and crave ; that [2 in, 
r: any dwelling, within his Juriſdi- AR 29, 
f dion, may be ſent back to be jud- 

-*o&d by him , and-he is oblig- 
; ®c< to find caution ,--+thart he 
. © ſhall do-Juſtice, upon the Ma- 
. befaffor whom he repledges with- *Quo- 
,þ 18 yearand day, and, the cau- 74m 
. © :i10n-1sCalled Calreach F. = w_ 
of The-Sterpart , isthe Kings ho 
-; Sherriff, within the Kings own Stewar, 
Izproper Lands, havingas much 
.' *power and Priviledge as' an 
1: Regalitie;, And. theſe were E- 
rected where the Lands having. 
been! erefted. before -in. Earle- 
3 domes, Or Lorajhips fell in the- 
« Kings hand by forefaulture or 

= otherwiſe. For elſe the King. ,, _ 
+ appointed. only. a. Baillie in 
| them ,.- and theſe Juriſdifions 
| 2 atecalled'Bailliaries, the Baillies: 
L ER Bag of- 


Y 
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22 Of infertor Jurigdidions. | 


Book 1. of the Kings proper Lands hay- * 
Tit.4- ing the ſame power with 'the 


Sherreff.. And all theſe,viz. the 


 Sherriff, the Stewart, 'and the : 
Lord of Regality,proceedin their 
coxrts after the ſame way, and 


each of them, has a Head Burgh, 
where they hold their cowrts, 
and- where all Letters muſt be 
executed and Regiſtrated: 


Prince 


land, 2y, which is ereed in a Furi/- 


diftivn, called the Principality. 
T he Revenues comes in to the - 
Exchequer, when there”. is no 


Prince ; bat when there is one, 
he has his own Chamberlain. 


Fuſtices of Peace, are rheſe. 
Juſtices who are \#ppointed by the King, . 
or privy Council, to advert 


ofPeace 
to the keeping of the Peace, and 
they are Judges to petty Ryots, 
Servants fies, -atid many- {ue 


our 


The Prince of Scotland” has * 
of Scot. Alſo an Appanage , Or Patrimo. 


like relatingto good neigh ; 


as = MK co to os fr. foi. mos 


ts as A «aa XAc«S oa £A as 


»w WaeENu cc Ts 


cd 
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. Courts tor cault1g hs Tennents 


and Courts. 33” 


2 bour-hood, expreſt in the In- Book I. 
-- ſtru&ions, given them by the T4 


Parliament * and: are named by *#RK C2 


6 the <ornetl ; albeir, by the par. 1. 
* forc{aid Statute, the Nominati- A& 58. 


on isto be by His Mzj;ſty, and 
His Royal Szucceſſours, which 


'the King has now remi:tcd to 
' the Privy Corneal, Conſta- - 


The Puſtices of Peace do Þles. 


; name Conſtables, within their 

own bounds, from {rx months 
to ſix months; Their Office is 

- tO wait upon the Fuftices, an 
_- receive Injuntions from them , 
.- delite ſuch Ryots and Crimes to 


the Teſtices, as fall under their 
Cogniſence, Apprehend all ſuſpect 
Perſons, Vazabounds, and night 
Walkers, as isat length con- 
tained in their Injunttons, - 


' given them be the torctaid 


Ad. Barron + 
Every - Heriior may hold Courts. 


B 5 pay - 


34 


Tit. 4. 


Df inferior Jurisdiction. '| g 


Book. 1 pay his rent; And ithe be its 
tefr 1 


z. cum curijs, he may de 
cide betwixt Tennent and?” 
Tennene in ſmall debts, and? 
may judge ſuch as commit blood? 
on his ownground ; tho his land! ; 
be not ereCted in a Barronie;} | 
But if his land be ere&ted in a” ( 
Barronie , (which the King cang \ 
only do: ) he may ( like theh, +; 
Sherriff ) unlaw for blood-wits |. 
In 5o lib. and tor ablence in 1o.}- 
And if he have power of Pit and}. 
Gallows, he has as ample a# 
eriminal Fariſdifion as-the Sher." " 
zif, though with this difle-F c 
rence, that the Sherriff can® | 
judge a Thief upon Citation , 
whereas the Barron , can only * , 
judge him ifhe aprchend him .: 4 
within the Barrome ; And it the | To 
Sherriff have firſt Cited , or 4- |. ( 
r 
y 
a 


zached the Malefaftor, he Ex- 
cluds the Barrons Furiſdidion by 
that preyention, | 
Th, . 


; j Qf Eccleſtaſtick Perſons. 35: 
tl WS: Book 1. 
> Tit. V. _—_ 


d] Of Eccleſialcick Per- 
| ſons. 


King is come by Our Law in _ 
place of the Pope® , andall zx 5.6 
J righrs ro Kirklands 3 muſt be par. 4 ; 
: confirmed by him, elſe. they a&7. 
' are null F, His Majeftie only Go2vo- 
= Can call Convocations of the 70" 
' Clergie, (tor ſo we call our. Na- Clergie 
* tional Aſſemblies F ), 'and. his *K ].6 
Þ Commiſſimer 11ts in them , and. Par: 5- 
” has a negative. "2a 
We have. two- Archbiſhops 5 Dar. "Ig 
and: twelve Biſhops, and they Seſ.1. 
 are:thus Eleded, the Kings ſends. \* +. 


( | Ince. the Reformation .,. the *K. ].6 


An "ſhops.. . 


vl 


the; 


a perivn therein named , 


Tit.5. on : Whereupon the King} 


grants a Patent to the elefcd, 


giving a right to the Reyenue 
uring lite;and a mandate to the | 


Archbiſhop, or Biſhops, to Con- i 


ſecrate him : Both which paſs 
*K J.s6 thepreat Seal $, y 


wu on The Archbiſhops and Biſhops, 


have the ſole Peer of calling Syn- © 
Synods. #ds, which is a Provincial Afem- 1 

bly of all the Clergie within one Di- | 
<-]-6 ocie 3 And in theſe , they | 


ference: Who are like the Lords © 
of Articles in the Parliament, |: 
and by their Advice theByhops, | 
depoſe,: ſuſpend, 2nd manage. | - 
Chapter Biſhops have their Chapters, 
without whoſe Conſent or the 
major Part 5 the Biſhop cannot : 
alienate nor dilapidate any : 
*K. Ja: part - of their Patrimony®, j- 
6.. par. which major Part, muſt - ſign 


- At the decds done be the 2 s 2 
nd -; 


26 Of Eccleſialtickperſons. | 


Book 1. the Chapter returns their eleCti- z | 


Aa; name the Brethren of the Con- #5. 


ans ©. and PA AS Los oi cw A © % kc 


- Viearg.orfor-life , - 


Of Ecclefiaſtick 'perſons, 


' And it is ſuffici-nt if thoſe of 
i the Chapter ,, ſign at any time 
'_ even after the Biſhop; - butit- 


muſt be in his life time : Nor 
are Minors, Or abſents, Ce unted; 


and one having two Brnefices, 


has two yors; but the Appen- 
ding of the Seal, is by {prcial 
Seatute, declared to be {uffici- 
ent in deeds done by - the 
Archbiſhop of St. Andrews, with- 
out the Subſcriptions of the 
Chapter *, 

A Parſon or - Refor Ecelfiz, 
is he who. is preſented #0 the 
Teiths,. jure proprio; Burt be- 
cauſe of old, Parſonages were 


| beſtowed on Monzſtries, there- 


{ocal- 


fore they ſent Yicars , 
ſerved 


led, -becauſe + they 
the. Cure for them. . 


- gor 2ſhare of the Sripend; for 
- their'pains, cicher ad placiteoms ._ 
And they-- were called ſimple 
and they - 
wcre - 


Book x, 
Tit, . 5* 


Viccars 


and who 


- 38 DfEctlefiaſtick perſons: 
Bock 5. were called perpetual Vicars., 
Tit: 5s. And after the Reformation; ' 
the Churches, which: fo be- , 
longed to them continued V/:- 
carages (tiil; | he Titular, who 
came in the place ot the Con- ' 

vent, retaining the rightto the 
Parſonage duties. : 
Collegi- There were in the time of 
at Kuks Poyerie, Collegiat Kirks built, | 
and dated by Kings, and great , 
. Men, for ſinging of Maſs, which 
were governed by a - Provoſt, 
and ſome for ſinging, who were - 
called. Prebends; And becaule, ' 
{ome Pariſhes.were wide, ſorc 
Chap- wereallowed,:- to build a Chap- 
lanaries v3 for- their private devotion ; 
And ſince the Reformation , 
theſe Chaplanaries and- Preben- 
: darizs,' arc allowed- to. be. be-: 
*K. Ji. towed by:the Patrms;; upon 
= pt Burſers in Golledges, -notwith-: 
' ſtanding of -the Forundations*. 
' For unvcrtitanding all theſe,. 
R137 4T. 
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it is fit to know ;, that the Pri- Book 1: 
mitve Church , either toinvite Vit. 5s. 
. mento build or dote, or to re- 
;. ward ſuch, as had, did allow 
3. ſuch as either had built, or 
_' had biſtowed the ground 
= wWhercontobuild, or had do- 
ted a Church, already built, to 
{. preſent alone, if they. were the 
- only Benefafors , or by turns, 
; if they were moe, and they 
;  werecalled Patrons, or Advoca- 
#i Eccleftarum , according to 
that, => 
Patronum faciunt, dos, AEdifica- 
catio,. fundus. 


When a Church vaiks, the 
' Patron muſt preſent within ſix *2tron. 
'  - months, a.fit Perſon to the. Biſp- 
 __ op ;cl{ethe right of preſentation 
falls tothe Biſhop jure devoluto; * «x, 11, 
but if the Biſhop refuſe to.admit 6. par. 
and collate the perſon preſen- + 48 
ted, the Patrow muſt complain * 
t@. 


4 QVfEccleſialtick petſons. 


Tit. 


Comnecil will grant Letters of | 
Horning againſt the Biſ-op, ro 


"At and during the vacancy upon 
fore- 
tain the vacant ſtipends. 
Upon this preſentation rhe 
Biſhop cauſes ſerve an Edi, | 
on nine dayes; wherein all 


{uch a man ſhould vor be ad-. 
mitted to the benefice ; And it 
none ohj-&, the Biſhop conferrs 
collati. the Church and Benefice upon 
on and The Perſon preſented : and this 
Inſtizu- 1scalled a Collation, after which, 
ton. the.Biſhip cauſes enter him, 
who is fo collated, by cauſing 
= him the Bible, and the 
exes of the Church, and thiss. 
called: Int: tution, . Preſentation, 


$1201 


Book 1. to the Archbiſhop, and if he al- : 
6. ſo 1ctuſe, or delay, the Prizy 


reccive the Perſon preſented XF, , 


ſaid. that refu'la 3 che Patron may Ire- - 


perſons are after Divine ſervice, |. 
advertiſed, to obje&t , why 


gives only jas ad rem, and Initi- 


=, 


4c. tm > ted wed SW 4% A F a © tax 


a cs es em. a a. 


- | Bf Eccleſiaſtick perſons. 47 


If the Biſhop be Patron him-_Tit. 5. 


ſelf, he cauferrs pleno-jaire; and 
the preſentation, and. collation. 


' are the ſame :- Biſhops alfo have 


Menſal Churches, \o called; Be- 


: cauſe, they are de menſa Epiſeo-+ 


pi, being apart of his Patrimo-- 
ny, in which he ſerves by ths: 


), Viccars, and plants as Dioceſian 
Al | Biſhop » and ifa Town or-. Pa- 
'roch, reſolve to make a: ſecond 
' Miniſter, when they are not Pa: 
.#rons;, he iscalled, a Stipendiary 


Miniſter, Casare all Miniſters 
who are preſented to modiff- 
ed Stipends ) and he 1s collated, 
and inftitmted alſo, but the Pa- 
tronsPreſentarion 1s ſufficient in 
prebendaries and other benefices, 
which has not curam Anima- 
rms. fd that without the 
neceſlity of Collation , or Infti- 


" tution; the Bihbip having no. 
. ther Intereſt in the benefices, 


bur. 


Menſal 


Chur- 
ches 


4: FOTreEccieſtaſtick perſons. 


Book 1. but in ſofar as they concern 
Tit. 5: "the exire of Souls. © 0 

Minit. + By Acof Parliamenr,.. all 
ers Sti- Mmifters muſt have a -compe- 


——_ 


pends. tent. Stipend, ' not below eight 
: Chalder of viſual, or 820. mtrkr | 

or ahove a. 4950. Merks or 10. » 
chalder of viftual: (( except there | 


M. J#- be;juſt reafn to give leſs) *'co- 
par. gether with a Manſe and Gleib, 
AQ 8 


22. 
- 


_ ——— - 


t the Commiſſioners for plan-. 


tation of Kirks, 'are- not now * 
preciſely tyed to thele Propor- 


tions, bur may modifie -cither 


more or” leſs, -according as. 


they ſee cauſe. 


The Manſe , 2 manends , is 


the place wherethe- Minifer 1s 
Manſe. to-dwell; the Gleib, from Gleba 
terre, 1S apiece of land for Corn 
and: fotber to his Beaſts. If there 


was a Manſe of old belongingto - 
the Parſon or Vicear, the Miniſter ' 


the 


has right to it there was. none, 


ms. - Of Eccleſialtick perfons. 43 


-crn 


the parochiners muſt build one, Book 1, 
not exceeding 4 1000. lib, and © 5: 


” not beneath FOC. merks %, At *x, Ja. 


the ſight of the Biſhop of the 6. var. 


| Diacie, or ſuch Miniſters as he 13- At 
hall appoint, with two or three 
i,.of the moſt dilcreet men '1n 
- the parech:: as alſo-the Heritors 
"are lyable torepair the Manſe, 
| Butche preſent Incumbent. -1S ,, 

, .cbligcd to leave it in asgood , 2 on 
* "conditionas they gave it tO 21. At 
- him*. | ws ſo 


IGI, 


The Miniſters Gleib , is to 


.. comprehend 4 Acres cf Arrable 


land, or ſixteen ſowms-graſr, 


- where there is no arrable land, 


. - which is to be deſigned out of 
. the lands, which belonged of 


old to Abbots, Priars, Bſhops, bg. e* | 


Friers , or any other Kirk:lands g& 48, 
within the pariſh, ; with free- 
dom of foggage. paſturage for a 
horſe, and two Cows, fewel, feal, 
and divet; which Gletbs are - 

c 
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Book 1. be deſigned by Miniſters nam | 
Tit. 2. ed by the Biſhop , with the ad-|: 


vyce of two of the muſt honeſt and 
godly of the parthoners, and the 


defipnation is to be ſigned be 
K. ja, &eHgnation 1StO Be N1gne | 
Par. = the deſi ners*, 1 


s F 

If a Biſhop or Minifter, be\ 
canſecrated, tranſlated, or entered, 
to hisbenefice before Whitſun- 


day, hehas right to the! 


whole years fruits, becauſe, 
they are then preſumed to be full 


ſown, and if he be depoſed or: 


tranſported before . Whitſunday, 
for that ſame reaſon he hath 
no part of that year : Bur it! 
he ſerve the cxre after Whitſun- 
day, and be tranſported cr dep). 
fed before Michalmas, he hath 
the half ofthat years Stipend ; 
and if he ferve till after Mi 
chalmas , he hath the whole! 
So that the legal terms of benefi-\ 
ces are Whitſundav, at which tim: 
the ſowing is ended; and Michal- 


mas , 


ns. f 
am: | ? 
ad- bs 


ard | 
the 
be: 


be k 


red, 


ſun- 
the 
uſe, 
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\ The Reli&s, Bairns, or neareſt 
of hin; Lev v HLKEWIEC Fight to 
the Amt after their Jeath, 
which was introduced by the 
Cannon Law , and by a-tpecial 
Statute with us , 1s declared to 
be half a years rent. of the benefice, 
or Stipend , over and above what 
is due to the 'Defuntt , for 'bis in- 


mas, at which-time: the-fruits B 
larc reaped. : 7 EY 


435 
ook x, 
Its ' 52 


Full .cumbancie, So that-it hefſur- *ring 
| ot! vive Whiſonday, they have the Charles 
day, half of that year for his inoum- 2*P3"t 2 


ath £ 
It it 
ſun 
ep 1. 
ath 
1d ; 
ole," 
nf 
Mme 
hal- 
Mas .. 


* "have neither, 


Sencie, and the: other half as 


* Annat, and if he ſurvive Michal- 


mas, they have thehalf of the 
*next year for his 4nnat. | 
The Amnate is equallydivid- 
:ed berwixt the Relit andthe 
:Children, and if che'Defient? 


the neareſt of Kine ; It needs 
no Confirmation, for it never 


- belonged to the Defwn#, being 
t a 


SE? 


(ef 3: 
At 13 


it'belonss to 


PY 


199) tons ag ned HAI HE AR Aa 4 aes nes 
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| Book 1: q meer Gratuity beſtowed Ly | 
\ Tit? 33 


High 


Com- 


miſſion 


COm- 
mittie 
of Par- 
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F 


the Law for cnterraining theſe. | 
Becauſe it is preſumed , Mini-|. 
fter » lavc' ww munch to leave 3 
them, And forthe ſame rea. 
{on -it is not affefable by the, 
Defwntts Creditors, - nor can it: 
be Diſpoſed upon by himſelf: 
to ſtrangers , eithcr in his Te. 
ſtamentor by Aſlignation. | 
_ * There is a committee of Par-. 
liament , alwayecs ſitting , cal-/- 
led the commuſſion for plantatim. 
4 Kirks , or Valuation of teinds,” 
conſiſting ofa Sel: number: 
of ſo many of every Fftate o| 
Parliament ; ) who have powet 
to Modifie , and Awgment Mini- 
fters Stipends , and to Unite and 
Disjoyn Churches , &c. whol: 
decreets ; becaule they are 2 
Committie of Parliament cannot! 
be reduced by the Sefion,or any 


OT mm 


liament Other inferior Judicature. 


57 The Primitive Chriſtians tC- 
| mitted _ 


Ly 
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; mitted the. Cognition of all Book 7: 
eſe. | + caſes that relared 'to Religion Tits: 


lini-\ as the matters of divorce. Baſtav- 


ave' die , tbe proteftion of dying mens 


rea-! 


the; 
n it: 


[elf 


Te '! 


Par-. 
Ccal-i- 
ation. 


_ Eſtates, to their. Biſhops 5 Orluch 
as they; imployed!; ::;under 
them ,. who. were: called' Offcs- 
«alle, ,and: with us -arecalled 
Commiſſars ; and. are.. called Com: 
.therefore Fudices Chritianitatis: miſlars 
.And they- 'ate therefore. the 
.only Judges in Divoree; becauſe 
.it isthe breach of a Yow: And 


:ds, tO Scandale, becauſe ,"It is an 


ICT: 


offence againſt Chriſtianity, :,,.. 


te off And of all. matters referred ro: 


Wer 
Aint 
and 
10k 


Oath, (:itthe ſame exceed not 
40 lib. Scots) ' becauſe that 
;power 1s -contained in their 
:InſtruQions, and that an Oath 
Is a Religious tye. Bo 


Every Biſhop has his Come- 


- miſſar , whohas his Commiſh+ 
on from the Byhoponly ; and 


this extends no furcher , than 
che 


48 @QCfEccleſialtick perſons. 


miflars -are\ Judges to Divorce" upon A- 


of Edin-. JyHtery , and Can only -declarc : 


burgh Marri 7, null for Impotencie, and 


'to'-Baſtardy , when it' has any 
connexion with adultery-; Or mar. 


riage: And they only may re- 


Auce the ſentences of all inferior 


*King .commiſſars * 3 though the Lords | 


James 6:of Sefffon may reduce even their 
Par: 26: deereers and ſentences ; They 
Ats. thave inſtruttions from the-King , 


which .are their Rule. And!: 


þ 


theſe are likewiſe reccrded 


_. . 


= 
tg 


Book 1:+the Conftituents Diocy.' | But the 
Ti? 5: : Archbihopof 8t. Andrews . has| 
-power 'to name four Commiſ- 
fars who are called rhe Con-| 
-miſſars of Edindurgh,  becaule, |! 
Com. they'ſit chere', and they'only} 


EET OT. . PER 
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- Book T. 
: ; Title VI. Tie. oy 
= Of MARRIAGE. 

l. 


1} Having ſpoken fully of Perſons , 4s 
JF they are conſidered in a Legal 
ſenſe; We ſhall now treat of 
Marriage , which is the 
chief thing that concerns 
Perſons , and their 
State in Law. 


q- Arriage is defined to ,, 
T1: be, the conjunGion of riage. 
F Man and Wife , vow- 


[ 

7 ing to live inſeparably together, till 
death. 

il: By conjundion, here, conſent is 

| || underſtood , nam conſenſs, non 

| coitus, facit Matrimonium. 

: Conſent, iscither de futuro or 

| de preſenti , conſent de futuro, 

1s a promiſe, to ſolemnize-the 

| Marriage, which in Law, 1s Sponſa- 

| called Sponſalia; and this is ** 

HOT 


cd 
TF 
May A £96 


JO 


_ 1. not Marria es for either party, J 
it, 6, F 
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may reſile , rebus integriz, not. | * 
withſtanding of the interveening |: 
Promiſe , or Eſpouſals, con-W# 
ſent ,* ae preſenti, is that in| 
which Marriage does conſiſt; k 
and therefore, it neceſſarly 
follows , that none can Marry, þ 
except theſe whoare capable to 
conſent, and ſo Idiots, andF 
furious Perſons , durante furore , 
cannot Marry; nor Infants, who}: 
haye not attain'd the uſe of rea- |; 
ſon: that is, when they are with- 
In the years of Pupillarity,which |: 
is defined inLaw,to be 14 years 
in Males, and 12 in Females , |: 
niſi malitia ſuppleat et atem. i 
The Law, in decencie, rc-| 
quires the conſent of Parents , | 
though a Marriage withour it, 
is valid, if the p:rfons Marricd f 
be capable of ccnienting, 
By our Law, none can Merry 
who atc ncarcr rciations than 
Criſin | 


Sal 
£3 


= bs heth-otiant 
# 24 ali 


Lo 
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y, | Cuſin Germans , which is ſuit- Book r. 
| able to the Judicial Law of Tit: 6. 
: Moſes X. and the ſame degrees , "ID 
'|; prohibited in Conſanguinity ate i 
-1(* alſo forbidden in Afﬀmity. " "1 
* E Marriage ; 1s either Regular » Par. 1, 
yh and Solemne, or Clandeſtine, the 3&1 
1. | Kegular way of Marrying , IS pj,;g. 
of by having their names pro- onof 
1þ clain'd in the Church, three Mar- 

. þ ſeveral times, which we call "28<- 


of Proclamation of Banns, with- 

,.} outwhich, or, a Diſpenſation 

i. | from the Biſhop, the Marriage *x.c.> 
1 | iscalled a Clandeſtine Marriage p. 2.ſef. 


þ &rhe parties are fnable for it ; 3-Afts. 
and both loſe their* 7us Martt1., , 
p | pc * "Ho CS 
and 7u5 Relidi,but the Marriage par. 1, 
| Is fhll valid*; Cohabitationalſo, Sef: 1: 
; or dwelling together , is pre- bt 34. 
, ſum'd to be Marriage*, it the bank - 
| Parties were repute, Man and 8.7. 
: Wife, dureing their life-time, and K.C. 2 
| {o the Cyildren are not Baſtards; AG "e 
,# thongh they cannot prove {2 
8 - 2 
; C 2 that 


DR ww 2 


= 
— 
_ 
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Book 1. that their Parents were Marryed b. p 
Tit.6. ynleſs it be clearly proy'd that”! h 
they were not Married. If 
From the conjugal Society, © (: 
Cem- ariſes, the communion of| 
munion moveable Goods betwixt Man: 
and Wife , but the Adminiſtra- 
tion thereof during the Mar- 
riage is ſolely in the Hurband;|. 
which reaches even to Alie| 
ration, and diſpoſing upon 'In 
the Moyeables, at his plea! m 
ſure , though they be nor dif: th 
pon'd to him by her ( Mar.': is 
riage, being a Legal Aſſignation, 
as to this effect ) but he has ne}? a « 
further rightto her beritage,ſavi}' th 
that he has right to the Rents iff ag 
it, and to 4dminiſtrate 8& managt* 117 
it,during the Marriage,and thi} th 
Tus Ma- is called , Jus Mariti, and if 
rt. ſoinfeparable from the qualiÞ de! 
tie of a Hasband; that he can air 
not by Ozr Law, Renonnce his} Ba; 
Power of Adminiftration , {o that,” 

they! 


O 
goods 


hk = 0 2 » 
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© they are both Domini , by this Book 1. 


ed communion ; but the Husband T'* &+ 


at”: has during the Marriage ; the 
Adminiſtration and 'diſpo- 
y,*fall of the goods in the com- 
ot! munion ; Bur a Stranger 
a1; may Effectually convoy an 
+. eſtate roa Wife, {o as that it 
r--; will never be Subjett to the 
{;\ | Husbands Adminiſtration. 

| The Hrsband is lyable dure- 
Ml 'ing the Marriage to pay her 
a-': moveable debts; but how ſoon 
{-/'the Marriage 1s diloly'd, he 
r.: is no further lyable to pay her 
n/« debts; than in as far as he was 
a Gainrr by her Eftate, or that 
74: their was {uch diligences done 
jt againſt him during the mar- 
#*riage thar affets his eſtate , ci- 
157rher heritable or moveable. 
5 If the Jife contratt any 
-F debt, or do any other deed ; 
1 aircr the Proclamation of 
is Banns, the Husband will not 
at: C} be 
Wt 


; 


J4 
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Book 3. "no" 
-—xy be thereby Prejug'd. 


The Heſband is alſo oblig'd Þ * 
ro Aliement his Wife , and it he ©, 
refuſe, the Privy Council, or | [ 
Lords of Seſſion , will modifie an | [ 
Aliment to her out of her Huſ- f 
bands means, ſuitable to his | © 
Quralitie , which they will al- |: 
ſo grant, ob ſevitiam, if he treat | | 
her Inbumanely. | ( 

The Husband is Tutor , and | 4 
Crrator to his Wife, and there- | | 
] 
l 


TR" 


fore, if ſhe had Twtors, or 
Curators, formerly, their pow- 
cr is devolved over by the} 
Law upon the Husband , and | 
whateyer deeds ſhe docs with- 
out his conſent are nll , whe- 
ther ſhe be Major or Minor , and |; 
when ſhe is cited, he muſt be | 
cited for his Intereſt; and if ſhe | 
Marry , during the Depen: |. 
dence cf an Proceſs : The Hus- þ 
band muſt be called by Lezters | , 
of Suplement. \ 
Bc- |. 


PET 
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” Becauſe, the ſole Adminiſtra- Booy r 
aq Þ tion, during the Marriage be- Tit. 2. 
he | | longs ro the Husband; Law 
; hath ſecured the Wife , that 
- ſhe cannot oblige her ſelf when 
; fhe iscloathed with a Husband , 
4 | albeir with His conſent , and 
1. |; therefore all Bands, and Ob- 
t |» ligatious, granted by a Wife 
(tante Matrimonio , are ipſo jure, 
d | well, bur if ſhe oblige her ſelf, 
> | ad fadtum preſtandum , ſhe will 
| b:hlaile, as if ſhe ſhould ob- 
| lige her ſelf ro Infeft any Man 
| In Lands properly belonging 
1þ £0 her ſclf. Saas. 
During the Marriage,all dona- tio inter 
tions made betwixt Hurband virum 


Or | 


if and Wife are Revockgble, at any - - cg 
- || time in their life, (except in 
: ſo far as they are ſuteable provi- 


| ſions) leſt otherwayes, they 
| might rzine themſelves, thorow 
: Love, Fear , or Importunity ; 
' and that either expreſly, by 


\ 


| C 4 Revoc- 


56 Df Dartiage 


r; 
Book 1. Revocking what is done( though * 
Tir. 6. they obliged themſelves not |. 
to Revock) Or tacitly, 4 diſpon- 

ing to others, what was lo gifted. .” 

All Rights made by a Wife, 

to her Husband, or any third | 

partie with his conſentand to |. 

his bchoof, are valid Rights ; + 

it thev be Ratified by her be-} 

forc a Judge, before whom ſhe | 

is to declare without the preſence | 

of ber Husband, that ſhe was ni | 
compelled to do that deed, and! 
Swear, that ſhe ſhall never quar-t 
rel the ſame: whereas, it they | 

be not Ratified, they may be" 
quarelled, as extorted, vi & metu,| 

or may be Revicked as donatio| 

inter Virum Unorem , which; 

the ratification before any judge; 
does abſolutely exclude, Prop- | 
ter Religionem Sacramenti,the:Ra-|, 
tification , being extra preſentianþ 
mariti ; though ſhe was ftorc'd. | 
Marriage 1s diſolved m_ # 
yi 


Wy af oY 3 _ % er lo 2 63 a6 mod au 


| 


bes 


yy 9 R—_ RA A 3 Fs = 


-— 
_— 
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h 4 by Death, or Divorce, and if Book 1. 


+ | the Diſolution of the Marriage, Tit.6. 

” be by Death, there is a diffe- __ 
” + rence, if the ſamen be within Pifolu- 
n tion of 


” ' Year and Day of the Marriage, pari. 
4 |; or thercafier ; for if either the age. 
.- Husband or the Wife die within 


': the Near, all thing, done in ##i- 
' tu Matrimonii, become void, 
\« þ and recurn tothe ſame Condi- 
* tion they were in before the 
# Marriage z except there be a 
living Child, procreat of the Mar- 
: riage, who was heard cry. 
If che Marriage be dilolved 
© by Death after the year eX- 
\, pyres, then the WVife ſurviving, 
''! has rightro a third of the 
; moveable Fſtate, it there be 
" ' Children, and to the half, if 
huj there be none , and this is cal- 
' þ led jus Relite; and tho this Jus Re- 
' Right does not hinder the Iz 
| | Husband, to. give or diſpoſe 
- upon his Moveables, in his life, 
C5 yet 


58 Of Marriage. 


Book 1, Yet he cannot do any deed to de- ff 
Tit. 6. fraud his Wife of this Righ:, the © 


fraud being palpable , ſhe has al- ; 
ſo a rightto a liferent of the third 
of the Lands, wherein he dyed 
Te:ce. infeft, and ibis 18 called a Wi. 


» 
, 


dows Terce ; and ro any other :: 


Provifiens contained it1 her Con- 

tra of Marriage , And if ſhe 

be provided roany particular 

*K.C.2z Proviſion, ſhe 1s excluded 

Par-3- from a Terce* ; Nam in hoe caſu 
Act 10, ; SY NPR 

© proviſo hominis tollit proviſionen 


Legis , unleſs her Terce be ex- | 


| a—_— en 


Para- prefly rcleryed. A Wife has |. 


— Right to her Paraphernalia, ex- | 
" clulive both of the Hurband:s | 
Dominium and Adminiſtration , 


by which is meant her wear- | 


— 


. Ing Cloathsand Jewels; and 


the Husband ſurviving bas | 


Right tothe Tocher: And if 
he marry an Heretrix, he has 
Righr to all her Lands, after 
her Death, during his own 


F > et a a4 


=" 


= 


wool non... AA OTS 


Lite, |: 


_ 


v La 


res | 


Fo anc 


' of Scotland 


AMOS 
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'* Life, it there be a Child of the Book 1. 
| Marriage who was heard ery, Tit-6- 


and this 1s called, the Comrtifie . 
. | _ . reſie of 
Marriage may be either de- Scoulend 


; Clared ro have been null 4b, 
* initio , for Impotencie , Contin- ,, 71, 
' gencie of blood, or that either , c. 3. 


Partie ſtands married; or Ig 8. 
cliz ir may be diſolved for Burs: 
Adulterie. The Cognition of ©? wo 
all which belongs to. the Com- 

miſſars of Edinburgh priva- 
tivelic: or for wiltul Deſerrion,t0 


| be purſued by an Action 
for non adberence, cither be- 


fore the Commiſſars of Edin- 
burgh, or any infertour Com- 


: miſſer, to whoſe Juriſdiction 


the. parrics are lyable, aficr 


| malitious diverting for 4 years, 


they being thereupon Cairer 
due Admonition to ai ere, 
and Citation for that effect ) 
excommunicated; which Sen- 
rence 


GO Df Minors, and their 


Book 1. tence being pronunced, is at. « 
Tit. 7. ſufficient Cauſe of Divorce * :'- ] 
*K. 7:6 In which Caſes the Perſuer; " 
par 4, muſt give his Oath. thar the. c 
At 15 Proceſs 1s not Carried on by*: a 
Collufion, and after a Decreet of® ] 
Divorce 1s obtained, ineither” 1 
Caſe the Partie Innocent may & 7 
marry ; but the Partie that is, - 
guity cannot, and beſides}. a 
looſes all the benefir that they | 1 
could expect by the m_— f 


Tit. VII. i 
4 


Lo .* . 
Of Minors , and their Tutors, and 
Curators. if%s \ 


Wilt Perſons are within | 


1 

1 

1 

F 

twenty one years, the Law j a 
preſumes them to want thatÞ 
| 
H 
] 
| 


firmneſs of Fudgment, which is| 

requilite,for the exa&t manag-Þ 

ment of their Affairs ; and 
| during | 


 ”. Tutors and Curators, 


* during that time, they are cal- Book r. 
- led Minors 3 by a general Tit. 7. 


Gl 


Term ; chough properly, ſuch ,, . 
only are called Mrmnors, who 


- are paſt Pupillarity , 
| Jaſtsin Mates till fozrteen , and 
© In Famels till zrelve, 
& Tutory may be defined, a power tion of 

| and faculty, to grvern the Eſtates, Tutory. 


which 


and Perſons of Pupils ,, and thc 


: Law giVEs Tutors, and Curators, 
* for the manadgement of their 
: Afﬀairs. 


Defini- 


There are three kinds of Diviſi. 
Tutors, Viz. Tutor nominate, Tu- 9 of 


| tor of Law, and Tutor dative; 

| Tutore nominate, ( who is like- Tytgx 
1, ways called Tutor Teftamentar ) Teſta- 
f! is hewho is left Tator by the mentar. 
# Father in his Teftaments , or 
” any other write, and he is not 
' obliged to find Cantion, or give 


his Oath, de fideli adminiſtretio. 
ne; becauſe it is preſumed, the 
Parent hath-choſen a ſufficient 


perlen, 


The 


Tutors. 


02 Dt Minors and their 


Bouk 1. The Father only can Pame 7 


Tit. 7: Tutors; butif the Mother, or 
even a Stranger, give or _— 
any thing to a Child, they 
may naine a 7#tr to manage 
what they give; bur if there be 
no Tztor nominate, or it he 


accepts nor. then there 1s piace | 


tor a Tutor of Law, who is ſo 
Tutor Called, becaulc he {ucceeds by 
of Law. Law, and generally, the near- 
eſt Agnate ( for ſo wecall ſuch 
asare relat2d by the Father) 
who is to ſucceed to the M-znor, 
being paſt twenty five years, and 
would be Heir to him, is his 


*K:J:3: *Tytor in Law:He takes a Brieff | 


out of the Chancellarie, and 

' ſerves himſelf before any Fudge,co 
whom it is dire&ted, and the 
Txtor of Law muſt find Camntion 
before he Adminiſtrate. 

It he do'not ſerve within a 
year after the time he might 
haveſcrved, then, any perſon 

| may 


P: 7- 
A& 32 


ads, LL dn 


. ——_— 


Tutors and Curators. 


3 may give in a S:2nator tothe Book x. 
” Exchequer , and he gets a gifc Tit. 7. 
| under the Privie Seal, of being 
' Tutoy Dative , and fin1s caution, Tyr 
| afted in the hooks of Exchequer : Datiye. 
| Butot old, they found cartion 


fide, upon nine days warning, 


in the Commiſſurs books : this 


' Tutor and he only is oblidged 
- tomake Faith, de fidelt admini- 
| ftratione. 


If there be moe Twtors than 
one, the maj part mult all 
conſent; bur che Pwpil needs 
not ſubſerive with his Twters , 
though a minor muſt ſubſcriye 
with his Curators : But if there 
be a Tater, ſine quo non, he muſt 


; alwayes be one of the Mana- 


gers and Conſenters. 
Afterthe years of Pupilarity, 
there muſt be a Summons rai(- 


; ed at the Pwpils inſtance, ſum- 
; monding ſome of the Fathers- 


fide , and ſome of the Mothers- 


9 
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64 


Book 1. to appear bctore any Judge 


Tit. 7, 


Cura- 
£078, 


*9. M- 


par. 6, 


At 35. 


Differ- betwixt Twtors and Crrmators \ i c 


ence 


betwixt , 
Tutors rYator rei , a Tutor Ads , and 


and Cu- Swubſerives for his pupill, a Cu: b 


» 


Of Vinors and their 


and at the day . rhe Minor Fm 
gives in a [I iſt of thoſe he in-, 7; 
tends ro choole to be his Cars i 
tors, ani thoſe who accept! A 
muſt Subicrive the acceprtation,' F" 
and they muſt find Caution 
de Fideli *, upon all which h 
the Clerk extras an ad, which _ 
is called ,, an A4q of Crratory: © 
There ulcs to be SC 
Curators, fine quibus non, and the 7 
Major part with theſe arc ſtill a} 7 
Puorum ; Except the Minor | 
in his particular EleGion hath ap-} F, 
pointed otherwiſe; for thel J. 
Duorum is in the Minors power, | © 
and the A& bears how many: 
ſhall be a Quorum. Ip 
There are theſe difference , * 


that Tutor datwr perſone , Cara- by 


raters. rator with him ; but both | 


mult 


Tutors and Curators. 


65 


*muſt make inventarie of all the Book 1: 
\. Pupils Effate before they Admi- Tit. 7: 


| niftrate, with conſent of the 
}| neareſt of Kinne on both ſidcs, 
"and it they negle& to make 
\ Expenſes allowed them during 
A their Adminiſtration , and 
'{\may be removed from their 
'F Offices as ſulpet* ; neither 
have Salaries : and both are 
lyable r> Compr, butnotrill 
their Office expyre , as both haye 
Adion againſt their Minors , 
' for what they profitably expended 
- during their Adminiſtration , 
| which is called, Adio tutele 
'* contraria. 

If the Minor have Curators , 
|: and do any thing without their 
| conſent to his prejudice; ( for 


POT 


| he may make his condi- 


tion better without them , 
- but not worle , the advantage 
being evident and without ha- 
zard ) 


} . : 
' Inventary , they will ger no [ven 
tary. 


*ReC:2 
par. 2 


Seſl: 3 
Aq 2. 


Tutors and Curators. | 


Book 1. ard) then that ACt is, ipſo ju- 
Tit: 7: re null, that isto lay, he needs !?; 
not Revacks ; but if he have no h 


Curators, then any ACt he does 
to his own prejudice 1s valid ; but 


he mult reduce the ſame thus, |, 
viz. he muſt writ a Rewocation * 
and {ubſcrive it before two Wer |: 
neſſeſs, and Regiſtrate 1c 2 and | ; 


thereupon he miſt raiſe and 


execute a Summonds of Keduion| 
of tha: AQ, ex caprte Minorita- ? 
tis, & leſunis , bctore he be} 
25 years of Age, wherein he + 


muſt make appear, he was 


both Minr, and was lesd;|' 


otherwayes, the Lords will not 
r-pone him: Though tais 


v 


z 
Revocation b6 nIt ablolutely ne- } 


ceſfaric , yet rhe executing Of a |! ,, 
Summonds before 25 18 ablo- j: ,, 
lutely neceſſary: aud though |* 


a Minor ſwear not to Revoke, yCt 
this Oath is deciared null by 
Law , and the Eliciter of it pu- 


niſhable & 


y 


o 


: compted for his intromiſſions ; 
*Iit preſum'd he has his 
Eſtate in his own hands , 


| Pupil. 


©f Winots and their 


* : 
' Eniſhable, and infamous *, but Book 1 
it he Frandulently ciroamveene Tit- 7+ 
anvther, by ſaying he was Ma- , 
; ms K.C. 2 
jor, he will not be reſtored par. . 
againſt his own frazd. 
” A Tutor or Curator , cannot 


"purſue his Pepill, till he has 
for 
Pupils 


and 


' whateyer Right he buyes of 
'þ what belong'd to his Prpill 
:1s preſum'd to be bought with 
! his Papils means; and ſo the 
'advamiage muſt accreſs to the 


So careful has Ozr Law been 
SE to protec? Minors , and to ſecure 


. 


Aft 19, 


" i Old Eftates , that minor non tcne- * Sta. 


1 


4 


' : Fathers Right be quarrelled 
> 


q 
þ 
| 


L 2 tur 


' Minor isnot cbliged to anſwer 


, 


placitare ſuper 


* paterna *, that isto ſay, a 


any proceſs that may Evict his. 
| Fathers Heritage; bur, yet it his 


for 


Cc 


bereditate tu:: a 


Will. 
ap. 39. 


Ot minors and their |: 
Book 1. for his Fathers crimes, or delids, X 
Tit. 7. as in thecaſes of felſhood , for-\*? 


feiture , or Recognition , theſe, | 
caſes are excepted , and he is! ! 4 


obliged to anſwer. Secunds | c 


This priviledge extends not to 


A@ions concerning marches , Ot 


diviſion of lands. Tertio , Ir de- 
fends not againſt the Swperiour| 
perſueing tor his caſualities, 
Drarto 5 Where the minors 
right is only quarrell'd conſt quen- 
ztialy, the chief right quarrelled 
belonging to a major, there is 
no place for this Priviledge. |; 


_ *.; * wh 


Duinto , It detenc's not incalcs|; 


where the Heritage was derys/4 | 
from Collaterals, ſuch as Bro-þ; 
thers, or Uneles. Sexto, It 
detends only where the Heri-| | 
tage delcended eyen from the þ 
Father, or Grand Father, it they x 
dycd in peaccable Poſſeſſion , | 
and it no Proceſs was intented } 
againſt them in their own /ife if 
tame | 


EET. 


ne wi... mn ce yet, A» t-o © ts wb 9 _ ft » tus 


- 


bt 


q 


FWY 


hs 


( | - 
| Tutfotsand Curators. 


s. ; 
for- i time, Septimo , It takes only Book 1. 
eſe, iplace, where the Father was Tit. 7, 


> 15; | actually infeft , but then it is ac- 
ol counted Heritage, WG ir was con- 
toÞ! queſt by the Father. | 
or: The Priviledge of Minority, 
le... 15 In ſome caſes allowed to the 
ur | minors Heir: Which are com- 
25. þ priſed in theſe following Rules. 
of I. If a minor {ucceds to a minor, 
1-}, the time of Reſtitution is Regula« 
4}: ted by his own minority , and 
isþ not by his Predeceſſors. 2, If 
C, i the Predeceſſor be major , and 
cs |. Intra quadriennium utile , reſti- 
11 tution 1s Competent during the 
o-\ Heirs minority ; but he has no 
[: © further of the anni wtiles , than 
;.\, remained to the difand, the 
- time of his deceaſs, J. It a 
Major ſucceed to a Minor , he 
bas only quadriennium utile, af- 
ter the Minors deceaſs , or {o 
much thereof as was #nexpyred 
- | at that time, But this Privi- 
y ledge 


70 
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Dt minors and therr 


"FA Þ 
ledge of Minority, as to the Exirjn 


Tit:7: pyring of the Legal of Apriſings, fur 


1diotrie 
or furt- 
olitie. 


Is ſpecial and ſingular; vide infra, be 
Tit: Aprif 1 4 djeed. tin 
Minority ends in both Mel ; rc 
and Women , when they arr {rc 
21. years of Age compleat ; but at: © 
ter thar rhere are 4 years grant: : 
ted, whercin they may reduc\Sp: 
what they did to their Loellen 
and prejudice during their Mi} |t,y 
nority ; and rheſe years are cal{!hj, 
led Anni wutiles , or quadriemit thi 
#m utile. he 
If a Man be an 1dior, or fu}: 
rious he muſt be found to be (q4;þ, 
by an Ingzieſt, and thereafter$,,; 
his neareſt of Kinne may ſerut{Q 
themſelves Tutors ; or the Exche.3 1 
quer may grant a Tutor dative, \ Jy; 
if they ſerve not 5 bur the Twztor in: #9 
Law will be preferred to thaj{yy 
Twtor dative, offering to ſerv}! gf 
qrandocunque , and it mult be} 1 
proyen to the Inquieft at they w 
time"? 


/ Tutors and Curators. 71 


i 
x rime of the Service, that he is Book r. 
3 Furious, and when he began to Tit-7- 
7a,beſo , and all deeds done by 
bim after that ave null , not only 

er mow the date of the ſerviee , but *K.J.6 
from the time that he was fozmd _ 
Ul ro be Idiot, or * furious. = 
it: If a Perſon be Prodigal, or 
Spend thrift, he interdi&s himſelf, Prodi- 
cer volnntarly, which is done $*152nd 
|. - .* theirIn- 
Hiby a Band, whereby he obliges ,oaia;. 
{himſelf to do nothing withour on. 
+t/the conſent of ſuch Friends as 
[he therein condeſcends upon 
#/:and theſe are therefore called 
0the Interdifors, and if this Nar- 
1 rative be falſe , ſo that the per- 
"?on is not improvident , as he re- 
*Zlates in the Band , this voluntary 
1 Hnterdiion will be reduced. 
ll {Secundo, Tn:crdiftion proceeds 
47upon a perſute, at the inſtance 
!ot the neareſt of Kinne , againſt 
the Prodigal whom the Lords 
1 will interdi&} it they fee cauſe; 
| OL 


# 
y 
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Book 1. OF Yly. though there be no per- ” f 
Tit. 7- fate; yet if in another proceſs$;tq j 
they find he has been oftenf{{on 


Letters 
of Pub- 
lication 


Ot minors and their |! « 


Or 1s obnoxieus to be cheated} 
they will mterdiet bim , Ex pifidee 
prio mot , and theſe ewo laſt j y 
are called Zudicial interdiftions $1.44, 
and no interdifion laſts longetl dye; 
than the Levitie and Prodigaliy Tut 
which occaſioned it , but this if r 
requires allo the ſentence of ijng 
Fudge. the: 
Upon this voluntar Band [7 ;;, 
the Lords of Seſſion grant letter a; 
of Publication, and after thele|7 ,,, 
Letters are publiſhed , ar theſkyhi 
Mercat Croſs of the head Burgi\F, 
of the Shire, where the perfaltes 
interdifed dwells, and are Re- fall 
giftrated , the perſon interdifte! q 
can do nothing to the prejudia|p;or 
of bis heritable Eftate , other- the 
wayes the interdifers may r- Page 
duce theſe deeds as done attei}thj; 
the publication of the — pi, 
\ torÞ? 


ola 


! Cutors, andCurators. 


RC for interdiftions extend only Book x. 


4/ſon himfelt is ſtill lyable to per- 
Yonal execation, eEyen upon theſe 

eeds done after inter-diGion. 
i! A Pather, is likewiſc in Low 


dren , that is to ſay, is both 
Tutor, and Crrator , to them , 
Tit they fall co any Eftate dur- 
ling their Minority , and if ci- 
ther Pxpil or Minor haye any 
Legal Afion to proſecute, and 
want Txtors Or Curators 3 the 
Lords or any other Fudge before 
whom the Proceſs is depend- 
p jog , willupon a Bill Authorize 
"Curators, who are therefore 
P Falled Curators, ad lites. 
0! Tutors and Curators are not 
- Proprictars but Adminiſtrators , 
therefore they can only Ma- 
age rationally , and do eyery 
"Ithing for the Utility of the pu- 
pi, but eyen this Adminiſtration 
6 docs 


« 


Fto Heritage 3) but yet the per. T7: 


| Adminiftrator to his own Chil- Admini- 
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Bock 2, 


Tit. 1, 


Dili- 


gence 
of Ad- 
mini- 
ftrators. 
Pro- 
Tutors 


©f minors, and thetr | 


doesnot impower them to {el|/” 
Lands, or to Renounce any|. 
Heritable Right belonging ti? 
the Pupil; Except for paying; 
of debt in wh.ch cale, they 
muſt have a Decreet {or the: 
Warrand,nor does it impower : 
them to ſet Tacks, for longe: ? 
time then their office laſts ;. 
Nor can any Tutor be auor i | 
rem ſuam, by Authorizing thi } 
Pzpil to do any deed , for hi | 
own adyantage, ſuch as to be; 
COME Principal or Cautioner tot: 
him to a third Party. 

All theſe Twtors , Curators, 
and Adminiſtrators, or ail) 
who behave as ſuch, an? 
who are called in our Law Pre: 
Tutors,arelyable to do exad Dix 
lizence; and therefore, if any 
their Pupils Debitors becom} 
Bank rupt , or their Tennent 
break, they are lyable in $' 
lidum , ſo thar the Pupil may? 
purlud! 


Tutors and Curators. 


purſue any one of the Twtors 
for the negligence of all rhe 
reſt , but he has his Relief a- 
gainlt the reſt. 

They are likewiſe lyable to 
pur the Minors Rents out upon 
Annualrent within half a year, 
or a Term, after they receive 
them, and to put out his Mo- 
ney upon Anmalrent within a, 
year, both which times are al- 
lowed to get good Debitors, 
bur if his Bands bear Annualrent, 
they are only obliged to take 
in theſe Annualrents once dur- 
ing their Offce , and to turn 
them ina principal ſumm, bcax- 
ing Annualrent. 

Aﬀter Tutors and Crrators 
have once accepted they can- 
not Reneznce ; but if they mil- 
cary Or malverſe in their Admi- 
niftration,they maybe removed 
by an aftion, as (uſpe&t Twtors. 

If there be moe Twtors or 
I) 2 Crra- 


Book. 1 Curators 


reſtas 


76 * DfWYinots, andtheir 


the Office upon the 
Tit. 4. death of any of them Accreſſes 
to the Swrvivers ; except they | - 


be named joyntly ; tor then 


the firſt Nomination is diſoly- 
ed by the death of any one of ! 


| 


them , the defun# not having 


truſted any one , and for the 


ſame reaſon, if a certain num: | 


ber be declared a Duorum , 


the Nomination fails, 


it ſo 


————— 


many dye as that this number ; 


ſurvives not , 


Office Accreſſe to ſuch as Sur- 
vive. 

We have little uſe in Scor- | 
Slavery land , of what the Inſtitutions of ' 


& pa- the Roman Law teach, 
tria po- 


CON- 


cerning ſlavaric, Or Patria po- 
teſtas , for we as Chriſtians al. 
low no Men to be made $S1:- 


ves , 


that being contrare to 


the Chriſtian liberty ; And the 
Fatherly power or Patria poteſtas 
has little effe&t with us; for a 


Child | : 


nor does the. 


"— 
* 


Diviſion of Rights, #c- 


not to his Father,as in the Civil 
Law. 


THE 
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"37 -= 2 


. Of the Diviſion of Rights, and 
the ſeveral ways by which a 
Right may be acquired. 


T? Eing to treate in the ſe- 

© YZ. £074 Bookof things them- 
+ P (elves, tro which we have 
Right , and how we come to 
have right to them , Ir is fit to 
: know; 
> That Dominium or Property 
1is the power of Ufing and Dif. 
;* poning what is ow , except in 


fo 


= Child in Familie with his Fa- Book 1. 
: ther, acquires to himſelf and T'* 5 


78 OQOfminots, andtheir 
Bock2, ſo far 4s we are reſtricted by 


hy | 
%, 
.* 3 


Tit? 2: 7.23 or Paion - And the Law + 
deſigning the general good , 
allowes us not to uſe our own, |. 
ſo as thereby chiefly to pre-| 


judge. our Neighbour. 
emulationem vicins. 

The property of every thing 
belongs to ſome Perſon or So. 
cicty and cannot flot in an un- 


Et in 


certainty: Nam dominium non po+ 


8 


| 


Diviſi- 
on of 


things 


teſt eſſe in pendenti. | 
Some things do not fall © 
under commerce , and {o we + 
cannct acquite any property | 
in them , ſuch as things com- | 
mon , asrhe Ocean ,, ( though 
our King has Right to our nat- |. 
row Seas, and to all the”: 
Shoars.) Secundo , T hings pub- | 
lick which are common only : : 
toa Nation or People, as Rivers , |. 
Harbours, and the Right of Fiſh. 
ing , inthe ſaids Rivers. Tertio, 
res wniverſitatii , which are | 
com- 


a) 


by * 
W 
q b] on 
I, [ 
-- | 
UN 


J 


Df the Diviſion of 79 


'cormon only to a Corporation Book 2. 
or City, . as a Theater , or the It 2. 
: Mercat place , 


and the like: 
Duarto, Things that are ſaid 


'to be no Mans, but are faris 


Divini, which arc either ſacred, 


ſuch as the Bells of Churches , 


for though we have no conſe- 
cration of things ſince the Re- 


| formation , yet ſome things 


fs have a Relative Holineſs and 


Sandity , and ſo fall not under 


.. Commerce ; that is to ſay » Can- 


not be bought and fold by 
Private Perſons. Quinto, Things 
that are called ſane,(o called, 
becauſe they are guarded from 


' the injuries of Men , by ſpecial 
” SandGions , asthe walls of Cities, 


2 Perſons of” Ambaſſadours , and 


', Laws. Sexto, Things Religions , 


ſuch as Church Yards. 

As to thoſe things whic 
fall within Commerce , we ma 
acquire right to them, cither by 

D 4 the 


wayes 

h of ac- 

y quiring 
proper- 


oy 


& 
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Book 1: the Law of Nature, and Nations, | upC 
Tit 1: gr by our Civil and Municipal | gro 
Law, Dominion or Propertie is | Beaj 
acquired by the Law of Nati- | tha 
onseither by our own fa# and | cor 
deed ,, or Secunds by a connexion | cal, 
with, or dependence upon things | An 
belongiugto us, the firſt by a | tha 
general terme is called Oceupation, | ſui 


and the laſt Aceeſſon. | drz 
Occu- Occupation, is the appropriating | ant 


pation. and apprehending of thoſe things, | bel 
which formerly belonged to none. \.to 
And thus we acquire propertie in | it 1 
wild Beats, of which we ac- | on 
quire a Rizht how ſoon we ap- of 
prehend them, or are in the pro- © 
ſecution of them with probability _ of 


to apprehend them,as alſo we re- |- wl 
tain a Right to. them whilſt |-to 
they remain 1n our poſſeſſion, and | it: 


cyen after they haye cſcapr, if | of 
Acceſſi. they be yet recoverable by us. Se- 
en. cundos, Property comesby Ac- |} Ic 
ceſſion, as for inſtance a houſe, built bi 
| | upon 


7 Df Rights, 8c. 


St 


' upon, ot Trees taking root in our Book rx. 


| grownd,& the produd allo of our lit 5. 


\ Beaſts belong to us,and ground 
- that grows to our ground be- 
comes inſenſibly ours , and is 
called, Alluvio by the Civilians. 
| And it isa general rule inLaw, 
that acceſſorium ſequitur naturam 
f ſui principalis; and yet a Pifture 
' drawn by a great Maſter upon 
another mans Sheet or Tablc, 
: belongs to the Painter , and not 
.to the Maſter of that whereon 
it is drawn; the meanneſs of the 
one ceding to the Excellency 
: of the other. 
 Thereare many other ways 
: of acquiring Right and Property, 
- which may be referred either 
+ tO Occzpation, Or Aeceſſion; AS 
-ifa man ſhould make a Ship 
of may Wood, it would become 
the Makers, and would not be- 
long ts me, to whom the wood 
belonged , and this is called 
| D 5 Spect- 


| 
G2 


Book 1. 
Tit 4. 


Specih- 


Ca!'1Gn. 
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Specification, in which this isaW,, 
gencralRule, thar, if the ſpecies, 
can be reduced to the rude maſs of fi 
Matter, then the Owner of th: = 
Matter is alſo owner of the ſpecies, ; 
or thing made; As, if a Cuptrf þ, 
made of anther mans Silver , hh) + 
Cup belongs not to the maker , but! F, 
to the owner of the Mettle; becaulcþ; 4, 
ic can be reduced ro the fir f 
Maſs of Silver , bur if it cannot { 
be reduced, then the SpecizÞ x1 
will undoubtedly belong rſs < 
him that made ir, and not tops 4 
the Owner of the matter, as Wink: 
and Oyl, made of another lt 
Grapes, and Olives, which be- =” 
longs tothe maker , ſeing Win) 
cannot be reduced tothe Grazol 
of whico it was nate. No 
Peopertie is likewiſe acqui-. 
red when two or moe Perſon. 
mix together in one, wha! 
formerly belonged to them ſe 
verally , and if the Material 
mixed ; 


[ 


1# 
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1 mixed be liquid, it is called by Bo*k 2. 
er BY 2 ſpecial Name , Confoſion, as 3" 7: 

fF! when ſeveral Perſons Wines are Confu- 
*%B mixed and confounded toge- ſion 

PF ther;burt if the Particulars mixt 
'*F bedry and lolid, ſoas to re- 
"F! taintheir different ſhapes and 
#Þ: Forms, it is called Commixtion , 
leh. and in both Caſes, if th: Con- 
Us fuſion, Or Commixtion be by con- 
W {ent of the Owners 5 the body or 
9 thing reſulting from it, 1s 
0 commonto them all ; bur if 
0 the commixtion be by chance, 
2 then if the materials cannot be 
> ſeparated, the thing is yet com- 
' mon ; as when the Grain or 
*2 corns of two pcrions are mix- 
% cd together by chance, here 
” there muſt neceſlarly be a com- 
1. munity; becaule the ſeparation is 
þ. impoſſible, bur if two Flcks of 
': Sheep belonging to different 
|. perſons ſhould by Accident 
|! mix together , there would be 
NO. 


Com- 
mixtion 


4 


Tradi- 
tion, 


Book 2' NO community ; but eyery man 


Tit. 2. 


Df the Diviſion 


would retain right to his own 
Flck, ſeing they can be dil- 
tintly known and ſeparated, 
and theſe two wayes of Acqui- 
ſition are by Acceſſion. 

Thelaſt, and moſt ordina- 


ry way of acquiring of Pro- | 


petty, is by Tradition , which is 
detyned a delivery of poſſeſſion by 
the true owner, with a deſign to 
transfer the Property ts the Receiv- 
er, and this tranſlation, is made 


either by the real delivery of 


the thing it {elf, as of a horſe, a 
Czp, &c. ot by a Symbolick, de- 
livery. As, is the delivery of a little 
Earth and Stone in place of the 
Land it ſelf; For where the 
thing cannot be truly delive- 
red the Law allows ſome Sym- 
bols, or marks of tradition, and 
ſofar is tradition neceſſary to 
the acquiring of the Property 
in ſuch Caſes, that he who 
octs 
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an þ gets the laſt Right, with the firſt Bock 2. 


VN Þ 


If 


#7 


| 


tradition is ſtil] preterr'd by Tit. 1 


our Law. 


It he who was once Proprie- 


| zar, does willingly quire his 
| Right, and throw it away , 
| (which the C:wil Law calls pro 
 derelifo habere, )) the fir(t finder 


acquires a new Right, per inventi- 

onem, ot by finding it, by which 

way alſo men acquire Right to Acqui. 
Treaſures, and to Jewels lying 
on the Shoar; and generally f.. 
to all things thar belonged for- nem. 


' merly to no man, or were 


thrown away by them ,; Bur 

It is a general Rule in Our Law 

that what belongs to na men, is 

anderſftood to belong to the King. 
Preſcription, isa chief way of 

acquiring Rights by the Civil __ 

Law; bur becauſe, that Title Preferi- 

comprehends many things, 


which cannot be here under- . 
Rgpd,l baye treated of preſcrip- 


Fion 


86 


Book 2 #07 amongſt the wayes of loo. þ 
ing Rights, it being upon dis | 
yerſe Conſiderations, Modus | 


Tit. 1. 


Bona fi- 
des. 


Df the diviſton 


acquirendi & amittendi, 


We alſo acquire right to | 


the Frzits oft thoſe things 
which we poſſeſs, bona fide, if 
theſe Fruirs were gathered in 


us whilſt werhought we had a 

ood Right to the thing it 
elf, for though thereafter our 
Right was found not to be 
govd;yet rheLaw judged it un- 
reaſonable, to make us reſtore 
what we lookt uponas our own, 
when we ſpent it;and therefore, 
when this bona fides ceaſerh, 


which may be feyeral wayes, 
eſpecia!lv by intenting an ACti- 
on at the trwu2 owners inſtance , 
we become anſwerable for 
theſe Frurts; though thereafter 
they be percepti &* conſumpti, 
by us. | 


Tit. 


or n_ and con{umed by | 
1 
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Book 2, 
Tit. 2, 


T2. II 


' Of the Difference, betwixt Heri- 
table, and loveable Rights 


» FP o 
Aving in the former T'itle 
Þ cleared, how we acquire 
| Rights, we come now to 


the Diviſion of them. 

The molt comprehenſive 
Diviſion of Rights amongſt us , 
is, that whereby they are divi- 
ded into Heritable, and Move- 


| able Rights. 


Heritable Rights in a ſtrift Heri 
ſenſe, ate only Lands, and =_ 
all ſums of money, and ,qye. 
other things which can be mo- able 
ved from one place ro another Rights 
are moveable, but that is only 
counted Herituble in a Legal 
Senſe, which belongs ro the 
Heir, as all other things _— 


Or err rn nn  rrnn————_ 


88 Df the difference betwire 


Bookz. fall to the Fxecutor arc moveable, Þ 

Tit. 2. and ſo{ums of money, albeit 

of their own nature they arc 

moveable ; yet it they wete lent þ 

for &nnaltrent they were of old Þ 
reputed heritable, 

For underſtandins where- 

of it is neceſfar to know that 


albeit by the canon Law all or 


Annualrents were forbidden, as 
Annual- being contrarie to the Nature 
= of the thing, (money b<ing 

barren of ics own narure: _)yct 


the reformed Churches do ge- T. 


nerally allow it; nor were 
the Fews prohibited to take 
Annualrent from Strangers. 
Before the year 1641 all 
Bands Bands , and ſums, bearing An- þ 
Herit. #alrent , were Heritable, as to 
able all cfteQs fo that the Execator 
and who is Heres in mobilibus., had 
move- no intereſt in, nor ſhare of 
able ſuch Bands, but they belong- 
ed intirely to the Heir; but 


: that 


ql 
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that Parliament finding that Bock 1. 
the reſt of the Children, beſide Tt: 5: 
the Heir had no Proviſion by 
our Law, EXCept an equall ſhare 
in the Moveables.they therefore 
ordaind that all Bands for 
Summs of money ſhould be move- 
;ble, and ſo belong to the Execu- 

ors ; except either the Executors 

ere ſecluded, or the dehitor were 
xpreſly obliged to infeft the Credi- 

ww, which is likewiſe renewed 
mince rhe F BLU Ietauration $ KC 
F. r {3 thetr cales, It was clear p:; 
hat by the d:{ti»ation of the AR. 
Defune , C which is the great 
Te in this Caſe ) thele ſumms 

cre to be Heritablez and yet Heri. 
all ſums bearings Annualrent. '*ble 
are ſtill Heritable 1n ſo far as - 100g 

x : {cum 

oncerns the Fisk, or the Reli&; & re. 
othat if a Band bear Annual- lituin. 
ent to this day the Fik,cannot 

aime any right to it, asfal- 
Ing under the Rebels ſingle Eſ- 


cheate 


2a 
EE LITE To ad. Ray SV, 
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Book 2, cheate, 4 whereby when he be. Lt 

Tit. 2. omes Rebel all his Moveable þ 
fall to the King ;) nor has the Re-ſ, 
lit any Right to a third of them, 
as ſhe has to @ third ofother move- 
#bles, the Law having preſum. ſi. 
ed thar Relifs will be {till ſuf, 
ficiently ſecured by their Con, 
zras; but whether the ſum beþ. 
Heritable, or moveable, all the, 
bygone Annualrents, and gene- 
rally all bygones are moveable, as 
to all incems aud purpoſes, and 


fo fall ro Executors, and ro theþ,; 
Firk, and to the Relif ; be-|;; 
cauſe bygone Refts are lookt onſy; 
as money lying by the Debt: 


tor, they being already pay-| 
able, as kf Obligations bel - 
a tra of future time belong: by 

to the Heir, x 
So far does the Law defer to 
| the will of the Proprietar 3 In re- | 
gulating whether a ſam ſhould 
be Heritable , or moveable ; mn 
aw 


tt | peritable Rights 8c: 


a w, thinking that every man Book 2. 
"þ belt Fudge how his.eſtate ſhould Tit 2s 


"hc beſtowed ;,) that if a man 
ftinate 2 ſum to be imployed 
"ppon Land or Annualrent ,. this 
*Feſtination will make it Heri- 


riginally ſecured by a move- 


"WHeritable by the ereditors taking 
ſuperv-ening heritable ſecnrity 
or ir, or by compriſing for 
is ſecutity ; but yer the cre- 
ditors deſign 1s more to be cons 
: flidercd , than the ſepervenient 
right; as for inftancc , a ſum 
Fray be moveable ex ſus natw- 
Sha, and yet may be {ecured 
& Fby an heritable ſurty; as in the 
caſe of bygone Annualrents , 
due upon infeftment of an- 
| F nalrent, which are unqueſti- . 
onably moveable of their own 
nature , and yet they are beri- 
tably 


"Wh, and ro belong to his ſums 
"Bir, or though the ſum was Herit? 


ble band. yetit may become ion 
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Book 2, tably ſecured ; and even Exe-fha\ 
Tit. 2. cxtors May recoyer them by aþn t 
real Action of poynding of the 
ground: And, if a WedſeÞſyi 
bear a proviſion , that notwith- 
flanding of Requiſuion , the Wed- 
ſet ſhall ſtill ſubfiſt , the requiſtti- 
on will make the {um moveable 
though it continue {ccured by 
the Infeftment ; as alſo , ſumes 
ab initin H:ritable , may be ſe-þ 
cured by an Acceflory moveable 
ſecurity, without altcring their 
Nature; as for inſtance, if 
one rake a Gift off ſingle Eſcheat 
for ſecuring himſclt in Herit- þ 
able {ums; this does not alter 
the Nature of the former He- 
ritable Right. 
Though a ſum be Heritable, 
yet if the Creditor to whom it 
is due require his money, Either 
by a charge or requiſitzon, 1t bCc- 
comes moveable, tor the Law 


concludes in that caſe, _ 
the 
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the Creditor deſigns rather to Book >. 
ave his money, than lying Tit. 2. 
in the Debitors hands upon the 
tormer ſecurity; ahd if it were 
lying in Money beſide lin it 
mould be moveable: anda re- 
. ſhuifition to one of the Camri- 
mers will make 1t moveable , as 
o the Principal and all the o- 
her cautioners ; But a charge 
a Band whercin Executors 


J 
he Creditor is preſumed to continue 


t Br favorers of the Heir ,, till the 

t ſlum be payed , or the Band iu- - 
. poated ; Ana for the ſame 
caſon, a Requiſition uſed by 
 Vife , who has an Heritable 
um , that falls not under the 
us Mariti, will not make it 
wveable, (ance it is preſumed 
nc deſigned only to get pay- 
ent, but not to giye it to her 

Hasband. - 

But 


94 


Book. 2. 
Tit. 2. 
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But if the creditor who t 
quired his Money take ann 
alrenr after that Requiſition , 


is preſur'd thar he again alt 
ccd his Inclination and xrel 


yed 'C@) have it Heritable I and 


continue due by vertue of t| 
firſt Secut ity. 

Though a Band be Heritabl 
as bearing anualrent , yer bt 
fore the terme of payment it! 
moveable, as toall perſons. | 

From all which it is clear 
thar ſome ſums are moveable: 
to the Execxtor , but not as t 
the Fick or ReliF., and fo 
may be moveable, as to the Di 
bitor and his Executors, ani 
yet may be Heriable as tot 
creditor and thoſe reprelentin 
him, as for inftance , an obj 
gation , tO imploy a ſum due bj 
a moveable band , upon Land 0 
ennualrent for the Hiirs of 
Marriage , that ſum as to th 

Credit 


Of the conſtitution of 95 


{creditor mould be Heritable , yet Book 2, 
quo ad the Debitor, it would ICs Tit. 3, 
main moveable, 


TITLE IL. 


Of the Conſtitution of Heritable 
Rights , by Charters and 
Seaſins. 


ay © Aving treated in the 
former Chapter of 
the difference betwixe 


Heritable and moveable Rights , it 
is now fit to begin with He- 
ritable Rights as the more 
Noble. 
Our Heritable Rights ate 
Regulated by the Feudal Law , 
by which Fendum , which we xeyqum 
call a Few was defined to be 
free and Gratuitous Right to 
Lands made to one for ſervice to 


96 
Book 2. be performed by bim: He wh 
Tit. 3- grantsthis Few , is in Oxr Lan 

called the Swperioxr , and heto 

vhom it was grantcd is called 
Supe- the YVaſſal ; the Superiours Righ 
rior & to the Fie is called Dominium di- 
Vaſial, requm . and the 4 aſſals Right h 
TEES called Dominium mile , and i! 
nium di that Paſſat diſpone the- Land 
rettum fo be holden of himſelf, then 


& utile. thar other Perſon who receiver 


char Few, is called the ſub-Vaſ. 
ſal; whereas the Yaſſal who 
granted the Few becomes the 
Sub-2 1mmediate Szperiour to this ſab- 
Vailal. D2fat , and the Vaſials Superi- 
our , hecomes the ſub-vaſials 
mediate Swperiour, and is ſo cal- 
led becauſe there is another S«- 


periour interjeFfed betwixt him | 


and the ſub.Vaſſal. 

The Superiowr diſpons ordi- 
narly this Few to be holden 
of him by a Charter and Seafin: 
The charter is in effe& the diſ- 


poſition 


©f the conſtitution of | 


'Rit 


|pofit 
Y/4 
' wh 
call 
Rig 
It 1s 
anc 
1 gna 
1 figr 
| for 
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#/ofition of the Few made by the _ l, 
mW} Srperionr tO the Vaſſel, ard '*** 
o when it 1s firſt granted, it =, 
Mcalled an Orignal charter or © «; 
Right, and when it is renewed; +59 
it is called a Right be progreſs, | 
5 and procceds either upon Reſig- 
LF nation when the Lands are re- 
ſigned inthe Swuperiours hands 
1f for new Tnfeftment, cither in ta- 
# yours of the Yaſſall himſelf, or 
-F of ſome third partie, or by con- 
| firmation , when the Swuperiour 
$ confirms the Right formerly 
"| granted, and itit isto be hol- 
| den from the Diſponer of rhe 
' | Superiour that is called 42 me, 
and is a publi&t Right, and is 
ſtil: drawn back to the date of 
| the Righr confirmed ; Bur if 
the Confirmation be only cf 
Rights to be holden of the Vaſ- 
ſal, it 1s called, de me, and is a 
baſe Right , the cficRof this 
| Charter being to ſecure againſt 
Forfauitnre 


) 
1 
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Bock 2. Forfaulture Or recognition of the | 
Iit 3. Szperieur, all which are volun- 
rar Rights; bur it they be gran- 
ted 1n obedicnce to a Charge 
upon Appriſing or Adjudication, 
they arc necc{lar.. 
It the Charter contains a 
Clauſe denwo dams, then it 
has the Effct of an Original 
Right, and ſecures againſt all 
Caſualitics due to the Szperiour. 
In Charters the firſt thing 
expreficed is for what Cauſe it | 
was granted, and it it was gran- 
cd tor Love and Favour, Our 
Cauſe MY 
onerous Law Calls that a lucrative Cauſe, 
and 1u- Or for a Price, and good deeds, 
crative. th1s we call an onerous Canſe. 
The ſecond thing conſide- 
Diſpo- rabic in a Charter, 1s the diſpe 
ſirve fitive Clauſe, which contains 
Clauſe. the Lands thatare diſponed ; 
and regularlie with us, the 
Charter wil give Right to noP 
Lands, but waataic contained 
in 


alt 
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in this Clauſe, though they be Book 2. 
enumerated in other places of Tit- 3: 
the ( harter. 

The third Clauſe is that 
wherein is cxprelſt the way how Tenen- 
the Lands are to be holden of 9s: 
the Szperiour, and this 1s called 
the Tenendas,from the firſt word 
of the Clayſe, 

T he fourth claxſe is that which 
expreſles what the Vaſial is to 
pay to the Swperiorur , and this 
duty is called rhe Reddend», bc- 


Ax OY 
cauſe the Clauſe whereby it 1s _ 


' payable begins, Reddendo inde 


annuatim. 


The fifth Clauſe, is the clauſe War. 


of Warandice , which 1s cither ;andice 


Perſmal or Real , Perſonal TPar- Pe:ſo- 
randice , is when the Author or 2! and 
Diſponer 1s bound per nally 5 _ 

and iseither Simple warrandice , Simple 


which is only from ſubſequent War- 


and future 4ceds of rhe Granters randice 


and this IVarrandice 1s implycd 
a in 


10 Charters and Seafins. 


Boc k 2. 11 pure donationes , Or ſecunds, | 


Tit: 3: JYarrandice from Fad and Deed, 
War- which IS, that the Grarter hath 
randice nct done , or ſhall not ao any deed 
frem prejudicial to the right warranted, 
_ Or tertio, Warrandice i; abſolute, 

and that is, to warrant againſt all 


Deed. . 
Mortals : and in ablolure war- 
randice, this IS a rule, that an 
| Adequate Onerous cauſe preſumes 
Abfo. : | 
lure till abſolute warrandice , But 


warran abſolute warrandice in Aſſignations 

dice. imports only that the debt is 
trucly due, and not that the Debi- 
tor 18 ſolvent. 

All Rights granted by the 
King arc preſumed to be Do- 
nations, and import no War- 
randice, 

Real Real warrandice 1s when In- 
war- feftmcnt of one Tenement is given in 
randiCe. oxrity of anther. 

Theefie&t of Warrancice 1s, 
that it the thing warranted be 
taken away, there is COmpetenr 

ro 


ws. 


D— —_— 


_=— 


' Conſtitution of Þeritable 


| to the Partie, to whom the Bock: 2 
Warrandice is granted, an af- Tit. 3. 


ton of eviftion. 
As warrandice infcrs relief , 


| {o Excambion infers Regreſr,that 


sto ſay , the Partie from 
whom the excambed lands are 


' evicted , either by a Deed of 
' the Excambor, or a detect of the 


Right, har regreſs and recourſe to 
the lands which be excambed with 
the lands which are evicted; And 
thisariſestrom the nature of the 
excambion wichout expreſs pa- 
Ction, and 1s competent too, as 
well 3s againſt the ſingular Suc- 


' ceſſors of Excambers and their 


Heirs. 
Becauſe Tradition is requiſite 


tothe compleating of all rights; Precepr 
therefore the Charter contains of Sea- 


a Cominand by the Spertour ſin 


"_ —  vT a0- 


to his Baily ; to give aFualſtate 


| and ſcaſin to the Vaſſal, or to his 


Atturney., By tradition of Earth 
E 4 and 


ic2 Conſitution of Heritable 


Bock 2. and Stone, and this 1s called the 
Tit. 3. precept of Seaſin, and upon 1t the 
Vaſſal, or ſome other perſon 
having a Preczratory from him, 
gers from the Bailly earth and 
fie delivered, in preſence of 
a Notar and two witneſſes, which 
Intrument 1s called a Seaſimn, 
And it the Swperiour gives Sea- 
bn himſelf, it iscalled a ſea- 
Seaſtn $ ; 
ks ſin , ( proprits manibus ;) {o that 
mani @ Formal ſeafin is the inſtrument 
bus. of a Notar, bearing the delivery of 
earth and ſtone, or ſome other Sym- 
bols by the ſuperiour , or his Baily 
to the Vaſſal, or his Attwrney, 
the Tenor wherect is known 
and fixr, and now by a latc 
Statute the witneſſes muſt ſubſcrib: 
*©_ C. 2 the Inſtrument *F, and thus thc 
par. 3 Yaſſal ſtands Infeft in the Land 
At 5. by Charter and ſeafin- 
This ſeaſin being bur the «/- 


ſertion of the Notar , proves not ; f 


except the warrand of it, tat 
is 


"—— 


Charters and Seaſins. 


10} 


istoſay , the precept or diſpaſiti- Book 1. 
on whereon it proceeded be Bt. 3: 


produced; buta ſeaſin given by 


a Husband to his Wife, or by 


a ſuperiour to his Vaſſal , propriis 
manibus , ( without a Precept \) 
is {uſficient , when the competi- 
tion 1s with the Granters OW 
Heirs , or with no more ſolenm 
Rights, and is not exorbitant, 
and after 40. yrars there 1s no 
necellity to produce cither pre- 
cept of ſeaſm , Or Procuratory of 


Reſiznation by a ſpecial tatute®. «py 7 6 
This ſezfin muſt be Rigiſtrat par. 14. 
cd within Go. dayes , either Aft 214 


in the gencral Regiſter at Edin- 
bu-gh or in the particular Kegi- 
ſfter of the Shire; Stewartry or 
Keeality where the Land Ilyes , 
X els the Right will not be Va- 
lid, againſt a fingalar ſucceſſor ; 
that is tv lay, if any other per- 
fon buy the Land, he will 
not be obliged to take notice 


of 


*K.16 
JaY. 250 


A 16. 


Eonſtitutton of Heritable 


. of that ſeaſin: Bur the.Right 
3. will {till be good againſt the 


Granter and his Heirs. 

if Lands lye Diſcoutigue , e- 
very Tenement muſt: have a ſpe- 
cial Seaſin ) except they be 
#nited 1h one Tenement;and then 
one Seafin ſerves for all; if 
taere be a ſpecial place expreſt, 
where Seaſin ſhould be taken , 
bur it there be no place ex- 
preſt; rhena Seaſin npon any 
part will be ſufficient, for the 


waole Contiguous Tenements , | 
C theſe being naturally unite; ) 


but will not be ſufficient for 
Lands, lying diſcontigne, And 
one Seaſin will terve for all 
Tenements , of one kind ; but 
where they are of ſeveral 


kinds as Lands, Mines, or | 


holden of different Superiors, 
or by a different holding of the 
ſame Superior , theſe( though 
contiguous ; ) &e, Will require 
{eyeral 
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ſeveral S:efins 5 The Symbols of Book 1: 
Poſke1hon being different, for ** ** 
| Linds paſs by the Tradition of 
Earth and ſtone , and Milnes by 
the c/ap and happorr. 
Sometimes Lands are crect- 
ed into a Barronie , (the nature 
of whici is explained bcetore , Erea;. 
Tit. Inferiour Judges . ) and onina 
whenſoever this is granted , S'rio- 
Union is implyed as the 1.fler © 
degree 
FEre&t on in a Barrony can 
| only be by the King , and is 
' not Communicable by any Subal- 
tern rights, al>eit the whole 
Barrony be diſponed tho the 
Union may be thereby Com- 
n:unicated. 
his Taion can only be 
granted by the King, which he 
may grant either 0. ;ginall,, or 
by Confi-mtion ;, and being ſo 
| granted it may be Tranſmitted, 
by the Receiver tO a Sub-/aſſal ; 


Þ but 


016 Rights by Charters, 8c. 


Yock 2. but it a part of the Lands unir- 
1:3: edbediſponed, the whole uni- 


on is not diflolved , bur rhe 
Part diſponed only ; and this 
Union and a!l other Priviled- 
ges and Proviſions, can only 
be granted in the Charter ; but 
not in the Sezſine. 

Real Rights being thus eſta. 
bliſhed by © harter, and Seafine, 
areno: affe&ted, or burdened 
by Back bands, or other perſo- 
nal Declarations ; ſo that ſin- 
gular Succeſlors are not obli- 

ed to take notice of them ; 
it till they are {o complea- 
ted, ſuch Declarations (though 
verſonal ) do affet them, and 
are valid againſt ſingular Suc- 
celſours : But they affett per- 
{onal Rights, fuch as Boxas or 
. Contrafts;, even though they 
be not intimated. 
| Tit, IV. 


hd TS 


Df Holdings. 


Tit. IV. 


Of the ſeveral Kinds 7 
Holding. 


Feus from the ſevrral 

kms of holding, 1s that 

{ome Lands hold ward , 
ſome Fex, {ome Blench, and 
{ome Burg age : 
For underſtanding ward- 
holdings, it is fit to know, that 
at fiſt all Feus were Rights 
granted by the Longo bards,and 
the other Aorthern Nations, 
(when they conqueſt Italy) to 
thr own Souldicrs for {ervice 
to be done in the TWarrs ; and 
therefore Ward-holding which is 
the propereſt holding, 1s called ſer- 
vitium militare ; and all Lands 
arc 


5 He firſt Diviſion ol 
ho. 


D:iviſte 
ONea 
{ews. 


Ward. 


FOR 


Far. 3, 


Aft. «. 


Ak 42 


Gt the ſeveral kinds 


Bock arc cherefore preſumed to hold 
tz 4, 


ward. except another holing 
be cxpreſt ; and ſervitium debi. 
#zm &* conſuetum, 18 int{rpreted 
to be ward holding. 

The Advaniagcs atiting to 
_ the Srperiour by the ſpcrality of 
this holding, are thai the Swpe- 
riour has thereby the full meals 


*Q Ma and dutics of the ward Lands, 


duting the years that his Male- 


K. Ja.6 Vaſfal IS Minor*; for the Feu 
Par, 2 being piven originally to the 


« Vaſſal, for Military ſervice, 1t Tre. 
turns to the Szperiour, during 
Mino;i; 4 becauſe the Law pre- 
ſurac:, ther the Min 1s not 
abic to icrve his SZperiour Ii 
the I/arrs; but in Femal Vaſſalr, 
this Cajz.lity laits ouly 1:1 14 
years copleat ; becauſe they 
may ten marry Husbands, WO 
may be able to ſerve the Swpe- 
rior, and this properly is cal- 
led the Caſuality of ward ; for 


arriage 


—_ 
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Ot Holdings. 


next Title. 

Sometimes the Superiour is 
content to acccept a liquid quo- 
ta, Or annual preſtation in place 
' ofthe Meals and Duties that 
tall cohim by che ward, and 
this holding is called Taxt- 
ward; The Marriage is alſo 
taxt in that Caſe to a particu- 
lar ſum 3 Bur though theſe 
taxt ward and taxt Marriage 
Duties become debita fwund;, 
they being expreſt in the red- 
| dendo z yet becauſe the holding 
remains ſtill a ward-bolding, 
theretore Lands holding Tax- 
ward recognoſce, it they be 
dilponed without conſen of rhe 


Superiour. When a Vaſſal 


holds immediately ward of 
the King, and a Subvaſſal holds 
ward of that Vaſſal, this 1s cal- 
led blackward or ward upon 


ward, Fer 


| Marriage , is due in other hold- Book 2. 
ings, asſhall be cleared 1n the Tit, 4. 


110 
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Tit. 4. 


Feu hv 
ding. 


Emphy 
teolis, 


Blench 


Df the ſeveral kinds 


Fen holdings, is that whereby 


the Yaſſzl is obliged ro pay toþ 
; the Superiour a ſum of Money f 
ycarly, inname ot Fez dati: | 


nomine Feudi firme 

This holding has ſome Re- 
[emblance with the (Emphyteoſis 
in the Roman Law; but is not 
the ſame with it ; for Emphyte- 


ofis was a perpetual Location, 
containing a Penſton , as theþ 
byre which was granted, tor im-F- 


proving and cultivating barren 
Ground ; but our Fea holding, 
comes from the Feudal Law, 


C whereof there is no veſtige in þ 
the Civil Law,) and paſlcs by} 


Infeftment to Heirs. 
Blench- Holding, 1s that whetc: 


by the Vaſſal is to pay an El þ 


bolding fory duty, mcerly for acknow- 


ledgement, as a penny, Or a 


pair of Gloves , nomine albe firme, | 
and otdinar!y it bears, ft peta» Þ 
tar tantums 


T heſe 


Df Holdings. 


ebyF Theſe Blench duties are not 


IIL 


Book 2, 


th due, whether they be of a Ft: +: 


ey þ yoarly growth, or not ; Except 
tie f they te required yearh; by the 


fe F the Blench duty be yearly Atten- 
is} dance at ſuch a place, or a Koſe 
oth yearly , the Swuperiour can ſeek no- 
te- thing for his blench duties, «xcept 
mM, he required the ſame within the 
heÞ year z But the Exchequer now 
”-F. puts a value upon evry Blench 
er | Duty that can be eſtimated ſuch 
2, | as Gloves, or Spurrs, and exacts 
», them for all bygone years, 
n þ, within Preſeription; though they 
y | be not required yearly. 


which Burghs Royalare obliged 
tO pay to the King,by the Char- 
ters, erecting them in a Burgh 
Royal, and in this the Burgh 
' 1s the Vafſal,, and not the par- 
' ticular Bergeſſes , avd the Bail- 
' liffs of the Burgh are the Kings 
Bail- 


Superiour *, as for inftance , if +, 7,6 


Far. 19. 
AR 14. 


| Burgage bolding , 1s that duty Bur- 


gage 
holding 


CE — — — 


H2 Ofthe ſeveral kinds 


Book 2. Bailiffs ; nor can Seafin inf 
Tit. + Burgage Lands, be g 'ven tyl 
any other than the Bail, andÞ 


- 4 - * 
_— ag Town Cleck * WM the Town have 


A& 27, any and they muſt be Rey. 


ſtrated , in the Town Clerks 


*K.CT.2 Books | 


_ When Lands are Morrify. 
ed C which we call ad manun 


Mars mortuam) to Churches, Hotipi-| 


am mor . : 
am £41 Or Other pious uſes; thc 


Mortifi- SOCICtY to which the Mo: t:fi- 

cation. Cation is made, becomes 7:/: 
al, and the reddendo being only 
Preces & Lachryme, and the $0- 
ciety never dying the Supcri- 
our loſes many Caſualitys of 
the tCuperiority; whcereforc 
Lands cannot be mortitycd 
without the Superiours Con- 
ſent 


Title V. 


f Of the Caſualities, due to the 


M He Fes being thus ſta- 
. | ted by the Swperiour , 


ſal, it will be fit in the next 


Of tbe Caſualities, 11} 


Book2, 
Tit. $. 


Title. V. 


Szeperiour. 


. 1n the perſon of his Vaſ- 


place, to conſider, what Right 
the Szperiour retains, and what 
Right the Vaſa! acquires by this 
Conſtitution of the Fie, 

The Szperiour retains ſtill 
dominium direGum in the Few, 
and the Vaſſal has only domini- 
um ntile, and therefore the Su- 
perioxy 1s {t11] infeft aſwell asthe 
"aſſal ; But ths King needs not 
be infeft; for he 1s infeft jure 
Corone, inall the Lands of Scot- 
land, that is to ſay, his being 
King, is equivalent to an Infeft- 
ment. 'The 
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Book2, The Superiour has different 

Tit. 5- adyantages and rights, accord-| /; 

ing to the ditterent manner of| c: 

Holdings, and there are {ome} i! 

Rights and Caſualitics com-Þ ti 

mon toall Holdings. n 

Ward-hellings g1ves the S$«-| v 

eriour a rioht to the Meals and] t 

Dow of his Vaſſzls lands.dure-Þ © 

ing all the years that his 7aſif t 

is Minor ;, and this 1s properly} 

called the caſrality of Ward; c 

but the Swperzour or his Donatarſ # 

are ybliged to entertain the 

: Heir , if he have no orher Fey, 

whe + or Blench lands;and ro uphold 

- 25 the houſe, rarks,c, In as g00( 

K. ja. « Condition as they found them; 
par. 4: and mnit ftid caution for tha 

atls. effect *. | 

If the 7/:2}al ſells or di{pone 

the balt of his Ward laggs, tw} 

any eXCcept [11S appearand Heir, | 

who is alioqui ſucceſſurus, with-P. « 

out the conſent of his m_—__ | 

1y016 


ered | F% banks webs OY Weed en OE BD 


| did not cl] the half without 


to the Supertour. I15 
the whole Ward lands fall to the Book 2 


'1t infers no Recognition : Be- 


Right Tranſmitted. 


| ſuperiour for ever, and this we Tit, $. 
call * Recognition , which 1S gc. 
introduced to puniſh the ingra- nition, 
ttude of the Viſſa!,who ſhould * Sta- 
not have diſponed the Lands tva 
which IE preſumed be got gratui __ 4 
touſl, from the ſuperiour with- 
our his own conlent; and 
to ſhun this, the Vaſſil in 
ward Lands g*"ts the ſuperiours 
confirmation , betore he takes 
infeftment ;, for it he take infeft- 
ment before he be confirmed , 
the lands recognoſce , as ſaid: is; 
ſir.ce the Vaſſal ſhows ſufficient- 
ly his ingratitude by the very 
taking of the infeftment. But 
it the eaſm be nvll in it ſelf; 


cauſe in that cale there 15 no 
And though the Vaſſal at firſt 


the ſuperiours conſcnt ; yet a 
1e 
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Book 2. he thereafter ſells as much a; 
Tit. 5. will extend to more than theſp; 
half of the Fez , the firf bujerfa, 
will likewiſe looſe his Kignt,þ,;s 
if it was not Confirmed betoreþyo 
he took infeftment. And this|,, 
holds even where the Land; 
are but Wadſet , though theþ,,, 
Back-Tack duty doesnot extendÞ,, 
to the equal half of rhe valueÞgf 
of the lands, if the lands waaſt}þe 
excced the major part of the, 
Tenement ; But alienation | 
Teinds , or accepting a right 
from the Yaſſ#l poſterior to the 
deeds inferring Recognition ,|,,,. 
infers not this caſality, becauſe ſh; 
they arc not holden ward. bit 
Not only a confirmation » Ol Bon, 
Novadamus, ( it it expreſs Kecog-Jþ;r 
nition ) but the Superiour accept} | 
ing ſervice, or purſuing fot yr, 
the caſualities, are a paſling þjz. 
from the Recognition ; becaule or. 
they infer the ſ#periouwrs ac [y,] 
know- 
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l aknowledgement of the Vaſlals Book 2, 
theſRight. And Tnbibition raiſed Tit. 5. 
gerÞnd Executed , before the Re- 
2 \frregnition be incurred , ſecures * King 
Xrhoainſt the ame by a Late James 7 
NSBratute, Par. 1. 
nd; Recognition takes place in —_ 
Neeaxt. ward , as well as ſimple- 
udfpzrd, but in no other manner 
wht holding ; except the ſame 
/#]he expreſly provided in the 
he Vaſſals Charter , for ward holding 
fs preſumed to be the only pro- 
Mer Feudal Right. 
* If the YVaſſo/denyeth the ſur + ,,.. 
. . i1- 
p Jerionr , he loſles his Few 5 and clama. 
Clthis is called , diſclamation F tion. 
but any probable ground of Statute 
YT En9rance Will take off this For- _ -4 
5 Ffeitmre, Reg. 
f It the YVaſſal who helds Majeft, 
TIWard Lands dyes, having an i. 2. | 
5 PHcir unmarried , whether minor, >= 
- for major, the ſuperiour gets the & g, * 
- fyalue of his Techer ; though he 
: offer 


118 Df the Caſualities due 


Book 2. }, . . - 
Tit, s, his Wife; butif the ſuperiou 


ofter him his Eqral, for a Wife 
and ke refuſes to accepr her | 


and Marries any ocher per.Þ 


ſon; the ſuperiour gets the 
Ayail double of his Tocher , and one 
of the of thele caſualities 1s called rhe 
Marri- fygle Avail of the Marriage , and 
*B* the other, the double Avail 
the Marriage ; but the modifica- 
#i0n of this 1s referred to the 


Lords of Seſſion , who conlider 


ſtill what was the YVaſſuls fre 
rent , all debts deduced , and 
the ordinarie modification of the 
ſingle Availe , 1s about two 
= years rent , of rhe Vaſſals fre 
an? Eftategeventhoughthe Heir wa 
Avail of is but a year more which is} 
the Mar years free rent: And though 


rage. there were moe Heirs portzonf 
ers, there will only one avaii 


be due for then all. 


* 1 
offer him not a Yoman to he 


double Heretrix ; and the dowble Avail 


=> 


Thought: 


MU P_ 2Þﬀ_ FU 


ww, Az Si A. 
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to the Stupertonr. 


ward holdings, yet they may 
be due by expreſs pa&ion in other 
 boldings , and there are many 
in Scotland, who hold their 
Lands Feu, cum maritagio 3 
and in both caſes, the Marriage 
is debitum fwndi. 

Though as to the Caſjuality 
of ward, every ſuperiour has 
Right to the ward Lands hold- 
ing of himſelf where the Vaſſal 
holds ward Lands, of moe 
ſuperiours ; Yet the caſualitie 
ct Marriage talls only to the 
eldeft ſuperiour z becaulec there 
cannot be moe Tochers than 
one; andhe isthe eldeſt ſupe- 
; riour from whum the Vaſſal 
had the firſt Fe» ; but the 
King 1s {till preſumed to be the 
| eldeſt ſuperiour , becauſe, all 
- Feus originally flowed from 
' him, 

It 


Though this Caſualitie of Bock 2, 
| Marriage , be ſtill due in all Tir. s. 
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Book 2. 
Tit, 5. 


* Leg. 
Milcol. 
CaP. I, 


Feu 
Duty. 


Of the Taſualities duc 


It is thought that the Rez Þ 
fon why this caſwality is due, 
was, becauſe it was not Juſt, 
that the Yaſſal ſhould bring in 
a ſtranger to be Miſtreſs of th 


Few , without the ſuperiours con. 


ſent; for els he might choich 
a Wife out of a Family that 
were an enemy tothe ſ#periour;Þ, 
bur I rather think , that bothÞ 
ward, and Marriage , proceed þ 


ed from an expreſi paQion , be. 
twixt King Malcome Kenmore and 
his Subjeats, when he firſt 
Feued out the whole T.ands f 
Scotland, amongſt them, a 
isto be ſcen in the firſt ofhis 
Statutes *, 

T he ſpecial duty ariſing to 
the ſaperiour in a Few holding, 
is, that the ſuperiour gets 1 


yearly Few duty payed to him,Þ' 


and if no part of this Fex dut) 


be payed for three years, thenÞ 
the Vaſſal looſes his Few, ob nonf 
ſolutum 


. —_— 


__ 


FRA 


ey Pn OY 


to the Supertour. 


ex Þ ſolutum Canonem; tor the Fer Book. 2 
e | duty, Is called Canon; and if » 
t,|þ this proviſion be exprei't 1n 
nÞ his Charter , he will not be al- 
lowed to purge this zrritancy , 
n.þ by offering the bygones at the 
| Barr, but though this proviſion 
| be not expreſt in the Charter, 
yet the Fex will be amwilled 
Þ for not payment of the Few- 
Þ duty, by an expreſs Act of Par- 
liament* ; bur the YVaſſal in *K. ].6 
that Caſe will be allowed to Par. 15. 
purge at the Bar, and the rea- A 246 
: ſon of this diflerence is; be- 
cauſe the expreſs pation is 
| thought a ſtronger Tye than 

the meer ſtatute. Clauſe 
0 A Clauſe irritant 1n or Law, fant: 
'M | ſignifies any proviſion , which 
: 20, makes a penakty to be incurred, 
2, and the Obligationto ve null for 
at | the future ; as wherethe Sz 
enÞ periour g1VEsS out his Fex upon 
on expreſs Condition, that if the Fee- 


= 


duty 


— 7 OSS 7 wg YH. 
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Bookz dutie ke not payed, the Feyfff a 
Tt. 5: ſhall be awl, and reduceabl, 
Clauſes and a Clayſe reſolutive , 1s a pro. 
reſolu- viſor, wircreby the Contrad to 
ne. which itis affixt, is for nathj 
performance, declared to haveſ 
been n«l/from the beginning, 
The Caſnalties that are due, kj 
by all manner of holdengs, and 
which arile from the very na- 
ture of the Fen, without any ex-þ 
preſs pation, are None-entry, Re- 
lief, and Liferent Eſcheate. 
i. None entry , 1s a caſuality 
entry. whereby rhe Stperiour has ; 
Right to the Meals and Dutics 
of the Lands, when there sþ 
not a Vaſſul actually entered tofhj 
the Lands, or where the V2ſ. 
ſals Right is reduced after he 
is entered; and the reaſon why 
this is duc to him, is, becaule, 
he baving given out his Fezto 
his Vaſſel tor ſervice. when 


there 15no Vaſſal entered , the 
Law 


to the Superiour. 


Law allows him to have re- root :. 
&Fcourſe to his own Fez, that he Tir. s. 
ay therewith provide him- 
ſelf a Vaſſal, who may ſerve 
him; but though the full 
Rentsof the Lands be due to 
he Szperiour, from the very 
ime that he cites his Vaſſal to 
kar and ſee it found and decla- 
-#cd.that the Lands are in None- 
*Þntrie ; yet before that citation, 
the Saperiour gets only the Re- 
wred Duties; and the reaſon 
f the diflerence is; becauſe 
afrer citation, there is a greater 
ontempt than before, and {o 
sro be more ſeverely pu- 
oiſhed. 
-| For underſtanding which 
rtoured dutie 5 it is fit to know, Retour- 
) ftbat there wa< of old, a general <4 
valuation, of all the ands of Duty. 
Scotland, but thereafter there 
wasa new valuation, the firſt 
whereof is called the old, and 
, F 2 the 
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Book 2. the ſecond, the new Extent, and 
Tit. 5. bath arc call'd the retour'd daty, 
becaule they are expreſt in the 
Retonr , or ( Return } that i; EX 
made to the Chancellary, whenJ'© 
an Heir is ferved ; but both arc 
vcry far below the Value, to'#? 
which Lands are now impro-du 
ved, though in Our Law, theſjaft 
new Extent be conſtructed tofſ/®n 
be the value: But it the Landgſ'* 
be not retoured, the Donatarſa 


old Extent 1s {aid to be made 
tempore pacis , and the new Ex 
tent, termpore belli ; and the mol. 
probable reaſon of theſe term 
is.chat the fir{t/aluation was ve 
| ry mcan being made in tim cul: 
cf peacc; But our Kings beingJ®© 
engag*%! thereafter in war wit lo01 
thc Ezgifhtherc wasa new Va [ot] 
luation made , much w_ Sup 
cha! 


to | 


to the Superiour: 25 


1d chan the firſt , ro augment the Book 2. 
y, | Kevenne for mantenance of the Tir. 5. 
Jef Yar: And therefore the new 
i-fExtent or Valuation , is (aid 

enfio be made tempore helli. 

rel} Burt in an infeftment of annual- 
tofirent, the whole anmealrent 1s 

due, as well before declarator,as 

afcer; becauſe the whole annual- 

$rent 1s the retoured duty, it being 
retoured, walere ſeipſum ; and 

adjbat is called an infeftment of an> |, ,_,_ 
va 0alrent, when the V-aſſal 1s not ment of 
Jioteft in the property of the par- Annual- 
Leffeicular 1nds ; but is infeft in an ent 
ddljearly annuity of money,to be pay'd 

;Jout of the lands.as for inſtance, 

lit a man ſhould be infett in the 

Jlum of five hundred mcrky yearly , 

$0 be payable out of any parti- 

cular Lands, being worth 

.500. merks yearly, how 

$!100n the Vaſſal who had right 

Aafto the 505. merks dyed , the 
:JSupetiour would have right 

Al E N LO 
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Book 2. tothe whole annualrent yearly 


Tit. 5. 


until the Heir of the Vaſa] pa) 
be entered. wide infra Tit. Re the 
deemable Rights . S annualrents, 
There 1s no Now-entry due inÞre) 
Burgage Lands ; becauſe theP$u; 
Burgh it (elf is Vaſſel , and fun 
ncyer dyes, and {o therefore, 
ncither does the Bxrgh nor any 
private Burgeſs pay nonentrie pre 
the duty payable by the Bur-ſthc 
geſſes being onely Watchinthe 
and Warding : And yet their 
iiferent as well as ſingle Eſcheats 
fallsto the King. The nonentri|it3 
ſubſequent to the Ward, isodfffinat 


right, extends only to three 
Terms ſubſequent to the Ward , 
after which there is place toa 
Segond Donatar, when 


to the Stuperiour. 
y 


a 
the Superiour , which is called, 
« PRelief , becaule its payed for 
nfre):eving his Land out of the 
ef Superiours hands. It is debitum 
d fund; . and affeAtsnot only the 
e ground really , bur the Vaſſ.l 
YE Perſonally , who takes out the 
(precepr for infefting, himfelt ; 
r-fcthough he never takes infeftment 
zIthereupon. 


The value of this Caſua- 
lity varies, according to the 
nature of the holding , for in 
Blench and Feu holdings , it 
is only the double of the Fer 
or Blench duties ; but 1n Ward- 
boldings , it is the full duty of 
the Land; if the Swperiozr be in 
poſſeſſion , . the time of the 
Vaſſals eritry ;, but it the Swperi- 
our was not 1n poſſeſſion, cven 
though the Vaſial was minor , 
F 4 then 
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When the Yaſſ#} enters, he Book 2, 
| pays an acknowiedgement to 1 5. 


Relief, 
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Tit. 5. 


Life 
Rent 
Eſche- 


ate, 


Dfthe caſualities due 


Bock = then the Swperiozr gets only 


the Retoured Duty ; and it 1s 
{ſo far from being preſum- 
ed to bc remitted by the Swperi- 
ours entering his Vaſſal; that 
it is ſti}] exa&ted by the Exche- 
guer , though it be gifted with 
the otner Caſualities. 


For underſtanding Life rent 
Eſcheates, it is fit to know, rhat 
when any man does not pay a 
debt, or perform a deed con- 
form to his Obligation , his 0b- 
ligation 1s regiſtrated; if 1t carry 
a Conſent to the Regiſtration in 
the body of it ; or if it do not, 
there mult be a ſentence recove- 
red, and upon that Regiſtrated 
writ, Or decreet, ( for a Regiſtra- 
ted writ 1s a Deecreet in the Cen- 
ſftruGion of Law) there will be 
Letters of Horning raiſed, and 
the Party will be charged, and 
if he pay not within the daye 


allowed} 


—— 


hk oO yu \ Vw = => rw a, 


yp} oe poo 2 
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af 


to the Stupcriour, 


allowed by the Charge , he will Book 2. 
be denounced Rebel, and put to T't- 5+ 


the Horn , and from the very 
dare of the denunciation, all his 
moveables f2ll to the King by a 
Caſuality, which js called ſingle 


| Eſcheate ; but now ſingle Eſ- 


cheates fall likewiſe to Lords of 
Regalities , 1tthe perions de- 
nounced live within a Regalitie, 
becauſe the King uſes to gitt all 
ſingle Eſcheats at the ErcCtion; 
But it they bc not expreſly git- 
red they remain with theKing. 

Under the ſingle Eſcheate fall 
all ſums that are moveable 
quoad Fiſcum , and all bygone 
Annualrents, even of Herita- 
ble ſums and the bygoncRents 
of Lands, rogether with the 


| Crop that is upon the Ground, 


the time of rhe Rebellion, and 
the Mails and Duties due at 


| the Term, immediatcly {uble- 


quent to the Rebellion, 
F 5 If 


Single 
Eſchea- 


tES, 
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Bock 2 
Tit. 5, 


Relax- 
ation. 


* . . 
Par. 4» 
ARt 32.- 


Of the Caſualities due 


If the Yaſſal continue year 
and day Rebel, without Relax- 
ing himſelf, C which Relax tion 


15expeded by Letrers under the 


Kings Signet, exprelly ordain- 
ing him to be relaxed from the 
Rebellion; )) then he is eſteemed 
as Civilly dead ;and conſequent- 
Iy not being able to ſerve the 
Szperiour, the Law gives the 
Swuperiour the meals and duties 
of his Fea, during all the days 
of the Vaſſals life ; and this Ca- 
ſaality 15 called Liferent Eſcheate, 
ſo that evety Swperiour aſwell 
as the King, has Right to the 
Meals and Duties of the Lands 
holden of himſelf * if his 
Vaſſal was once infeft ; and 
even though he was not infeft; 
it he was appearand Heir, and 


might have been infeft ; for 


his lying out ſhould nos pre- 
judge his Swperiour ; but if a 


l1tion 


man have Right by Diſpo-| x 


TR 
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ſition, whereupon no Jnfeit- poock 2. 
ment tollowed, the King only Tit. 5. 
will have right to his Liferent 
Eſcheate, Since the ſingular Suc- 
ceſſour, not being yet infcfr by 

the Saperiour, of whom he 1s 

to hold his Lands, that Swpe- 

riour Cannot have Right, and 
conſequently their Liferent talls 
tothe King;And theLiferent of 
Miniſters, in ſo far as concerns 

their Manſes and Gleibs, falls 

allo to rhe King , becauie they 
require no Infettrment, and are 

not holden of any other S»pe- 

riour ; but all berarable and Life- 

rent Rights, requiring no In- 
feftment of thcir own Nature, 

ſuch asa Terce , and Life-rent- 

tacks fall not to the King , 

and I ife-rent-tacks fall to the *K. 1.6 
Maſter of the ground, and the = _ 
| Life-rent by Terce pertains to ones 
the Swperiour during the Lite- 

| renters lifetime *. 


This 
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Book 2. 
Tit: ys 


Df the caſualities due 


This Life-rent Eſcheate com- 
prehends only Rights, tro which 
the Vaſſul himſelt had right 
for his Lifetime; for elſe it will 
fall under fingle Eſcheate z (ſingle 
Eſcheates comprehending every 
thing that is not a Liferent 
Eſcheate, ) and therefore , it 
the ſuperiour having right 0 
the Vaſials Liferent Eſcheate , be- 
come, Rebel himſelf , the Vaſ- 
ſals Liferent Eſcheate will fall 
under the Szperiour ſingle E(. 
cheate, for the Superiour*s had 
not right to theſe meals and 
duties during all the dayes of 
his own Lifetime; and fo it 
could not fall under his Life 
rent , and the like . does for 
the tame reaſon hold in all 


ſuch as have aſljienations to Þþ 


Literents , or to Liferent Ef- 


cheats, or to Tacks for any 
definit number of years , few 
er Many. 


The 


to the ſupertour. 


The Szperiour has alſo right Book 2. 
it. 5. 


to the ſub-Vaſſals Liferent Eſ- T 
cheate, which falls after the 
Vaſials denounciation , for by the 
denounciation of the immediate 
Vaſſal , the Superiour comes in 
his place; and ſo has right to 
the ſub Vaſtals Liferent: Burt if 
the ſub Vaſſal be firſt denowneed, 
his Liferent falls under the Vaſ” 
ſals fingle Eſcheat. 

The Liferent Eſcheate falls 
by the Rebellion , that is to ſay, 
by the denownciation ; and the 
year and day, 1s given only 
to the Rebel to relax himſelf , {0 
that it he relax not within that 
time , his Liferent will fall from 
the denounciation. 

In Competitions betwixt 


| the Swperiour or the Donatar , 


and the Rebells Creditors, thcle 
Rules are obſerved in our Ii- 
viſions ; Firſt, as to ſingle Eſ- 
cheates ( which mult be _ 

ere 
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Book. 2, here, for their Contingencie 
Tit. 5. with Liferent Eſcheates. tho 
ſingle Eſcheates fall not ro the 

King as Superiour, but as King ;) 

No Legal diligences nor vo- 

luntar Rights , for payment 

of any debt contrafted afcerRe- 
bellion , will prejudge the Kiny 

or his Ponatar ;, ſince otherwiſe 

a Rebel at the Horn, might fray: 


dulently contra&t debr to eya- | 


cuat the Eſcbeate. 
2%. Tfa Lawtul Creditor for a 
debt, Prior tothe Rebellion, com- 
pleit his diligence before Declz- 
rator ; he will be prefcrred tg 
the Donatar. 
Zo. No Voluntar Afignation , 
C tho for a debt prior to the 
Rebellion, if granted after Rebel. 
lion and compleated by intima- 
tion before Declarator will be 
preferred to the Donatar , But 
atuall payment will be pre- 
ferred it the debt was prior - 
the 


LI \ as f 


—_ 


to the Superior. 


As to Life rent Eſcheats, the 
Rules in Competitions run 
thus. . 

Primo, Tho the Dcbrt was prior 
to the Denunciarion, no vo- 
luntar Infeftrment will pre- 
judge the Swperiour; cxcept the 
Rebel was obliged prior to the 
Rebellion, to grant that Infeft- 


| ment, and thac the Infefrment 


it ſelf was exped within year 
and day of the Denunciation. 
Secundo, TT hough Legal dili- 
gence be more favourable than 
voluntar rights ; becaule there is 
leſs Collufion, yet no legal dili- 
gence w]l] be preferred ro the 
Superiour ;, Except it was led for 
a debr prior ro the Denunciati- 
'on, and was compleated by 
Inteftment, or Charge, or that 
a Signature was preſented to 
the Exchequer ( which in 
Lands 


Q 
\J 


the Rebellion 8& the payment Book, 
obtained betore Declarator. Tir. s. 
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Book 2. Lands holding of the Kin Is 
Tit. 5- equiyalent to a Charge ſince 


Dfthe Caſualities due 


the King cannot be charged ) 
within year and day thereof; 
albeit the ſaid Legal diligenc 
was deduced after the Denunci 
ation. 

Though this be the Courſ: 
in competitions, quoad Life. rent 
Eſeheates ; yer aCtual paymen 
made to, or Diligences done 


by Creditors for payment 0 
Debts, prior to the Rebellion, 0! 
the commiſſion of Crime, 
will be preferred, to the Dow- 
tar; it theſe Rights or Diligence 


be compleated before DeclarsÞ,: 


tor, which we owe rather to 
the benignity of our King, 
than to the Naturc of the{: 
Rights, ſince there is jus que 
tum Fiſco, by the Denuxciatio. | 

Liferent Eſcheates is prope! 
to all kinds of holding , cx4 


ee ACA SPS IAT 


9» &- 
ph Oo 


CCpt Burgage 3 and mortification, | 
| : Fot 


on, 
Fot 


to the ſuperior. 


for the Vaſſal being a Societie Or Book 2. 
Incorporation dyes not , and fo Tit. 5- 


can have no liferent Eſcheate 
and albeit the Adminiſtrators 


"| were denownced for debts due by 
the Incor oration; Yet that 1s 


ſtil] preſumed to be their Ne- 
gligence, which ought not to 
prejudge the Society. 

For compleating this Caf#- 
alitie a general Declarator mult 
be raiſed at the Superiour or Ds- 


natars inſtance, to hear and 


ſce ir found and declared , 


that the Yafial was orderly de- 


nounced Rebel, and has con- 


Ftinued at the Horn year: and 
"Bday: And in Competitions 


betwixt Donatars the laſt gitt, 


it firſt Declared will be pre- 
Ftcrred, 


It the gift be raken to the 


bebove of the Rebel it is null , 
and it is preſumed to be to his 


behove, if he or his Rwy 4 
uf- 
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Book 2. fuff:red to ſtay in poſſ-ſfion ; 
Tit. 5. or if the gift be procured by 


the Rebels means. 

It is obſerveable in Tempora. 
rie Caſualities ſuch as Ward, 
Nonentry , and in all Conſolida- 
tions of the property , with the 
ſuperiority {uch as Recognitions , 
Baſtardies , ultimus heres; T hc 
Fey returns to the Swperiour, 
burdened with all real Rights; 
to which he has conſented by 
Confirmation or otherwilc: 
And with all theſe Rights 
which the Law hath eſtabliſh- 
ed , without cither paCtion of 
Party , or conſent of Swperzor ; 
ſuch as Terce and Conrtifie; And 
therctore ſuch Rights do in 


both caſes defend againſt the | 


Superior : But when the Lands 
return to the King by Forefaul- 
ture, His Majeſtie 1s not obledg- 
ed to acknowledge either Terce 
or Conrteſie, or any other 
right 


to the Supertor. 


Right but what himſelf hath Book 2. 
attually confirmed; and both Ti: 5- 
the King and other Swperiors 
have no more right by Lite- 
rent Eſcheate , then the Yaſſal 
himſelf had vagnge + ſince 
they come only in the Vaſials 
place, who by his Rebellion 1s 
rendered incapable to ſerye 
the Superior. 

When theſe Caſzualities are 
gifted by the King , the write 
by which chey are Tranſmit- 
ted is called a Signature; (as 
all other rights are which paſ- 
ſes his Majeſties hand, and 
they are ſo called, becauſe 
they are ſigned by him; And 
| they muſt be written by Writ- 
ters to the Signet and paſs the 
| Signet. 


. | If theſe Signatures contain only 


Temporary Caſualities , ſuch as 
| gifts of Ward, Marriage , Eſche- 

ate, ©, or only a right to Mye- 
| 
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Bookz ,ables, they paſs only the Privy 
Tit. 5. Seal, for what right Subjects 


tranſmit by Aſignations, His 
Majeſtie tranſmits by the Pry 
Seall; But if the Right requite 
a Formal Diſpoſition , ard to be 
compleated by Ifeftment , it 
muſt be tran{mitred under the 
Great Seal, and the ſignatures 
ought to expreſs what Seals 
they ſhould paſs. All great 
Offices and Commiſſions to 07 
eatures ſhould likewiſe paſs the 


Great Seal; Except it be other- 


wiſc provided by Law, ascom- 
miſhons of 7uftieiary , which 
by ACt of Parliament are al- 
lowed only to paſs the Barter 
Seal. 

This 2rarter Seal was Origi- 
nally iuvented for Sealing 
Writes, which firſt paſſed the 
Great Seal , as Precepts of Sea- 
fing upon Charters paſt the Great 
Seal. And is therefore a_ 
the 
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the Teſtimonial of the Great Seal, Book ny 

and the ſhape ot it is the fourth Tit, s 

part of the Great S7al; The 

Great Seal containes virtually 

the Privy Seal ; and therefore 

tho when a Man is Forfeited , 

the right of his moyecables 

ſhould be Tranſmitted by a 

Right under the Privy Seal, and 

the Right of his Lands under 

the Great Seal; Yet the Lords 

have found that the Right of 

the Moveables, may be tran(- 

mitted in the ſame Signature 

| with the Lands, if the move- 

| ables be therein expreſly dif- 

. | poned and afhgned, 

/ Theſe Seals were invented 

to be Checks upon ſuch as ob- 

tain'd gifts from the King by 

| Subreption Or Obreption , that 1s 

toſay, by concealing what is 

| true, or expreſſing what 1s 

t| falle: Foreven after the ſig- 

nature 1s paſt the ' Kings hand , 
it 


Ofthe caſualities due 


Book 2. it may be ſtopt in theſe 
Tit. 6: caſes. 


The laſt Priviledg2 of the 
Superiour is, that he may force 
hi; Vaſſal to exhibite his Evidents, 
to the end he may know what 
is the nature of the holding , and 
in what he is lyable to bim as his 
Szperionr , which proceeds or- 


dinarly by an A@ton of Impro- || © 


bation. hereby he will be 
forced to Exhibit, and produce 


his Evidents to ſhun the haz- | 


ard of the Certification in the 
Improbation. 


TITLEVT. 


Of the Right which the Vaſsal ac- 
quires by getting the Fen, 


+ HE Yaſcal by getting the 
Feu lettled in his Perſon, 


by 


to the Superior. 


by Charter and Seafin, as ſaid 
is, has right to all Houſes , 
Caſtles, . 1 owers , ( but not 
Fortilaces; ) Woods, and o- 
ther things that are above 
ground of the Lands expreſly 
diſponed ; and to Coals, Lime- 
ſtone, and other things within 
ground , and to whateyer has 
| been poſſ ſed, as part and per- 
ztinent of the Land paſt Memory 
of Man : Pur there are ſome 
things which paſle not under 
the general diſpoſitive words, and 
require a ſpecial Diſpoſition , 
which belongs to the King , 


called therctore Regalia , 
are not preſumed to have been 
diſponed by his Majeſtie , or any 
other Szperiour , except they 
| were ſpecially mentioned , ſuch as 
are all Turiſdiions 5 Forreſts 5 
Salmond-filhings, Treaſures 
hid within the ground, and 

Gold 
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Tit, 6. 


Inan eminent way , and are pg. 
and lia 
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Book 2. 


Tit. 6. 
« Uo P. 
1. A& 
12, 


*K.J.1 


Par. 1- 


The Uaſſals Right 


Gold , Silver, and Fine lead, 
f.r other Mines, ſuch as Iron, 
Copper , &ec- belong to the 
Vaſſal 
Tf lands be erected in a Bar- 
rony by the King , then though 
the lands lye diſcontigzouſly, one 
feafin will ſerve for them all, 
becauſe, a Barrony implyecs an 
Union. 

This ereQting them in a 
Barrony , will likewiſe carry a 


right to FJuriſdiftions , and, 


Courts, Fortalices, Forrefts, hun- 
ting of Deer , and Ports, with 
their ſmall Cuſtomes, grant- 
ed by the King , for upholding 


theſe Ports, Milnes, Salmond|;, 


fiſhings , &c. becauſe; Barroni 


 eft nomen mniverſitatis , and pol. " 


ſcſhon of any part of a Barrmſſfe, 


is reputed poſſeſſion of the 


du 


whole; But Mynes of Gold th, 
and Silyer , * Trealures, andy; 
Ac 12. goods confiſcated , are notÞ;p, 


Cal- 


by getting Fett. 


carried with the Barrony. 


to ſet Tacks, remove, and 
in-put Tennents , as a conſe- 
quence of his property. 


A Tack is 8 'Location , orcon- 
traft., whereby the uſe of any 
thing is ſet tothe Tackeman , for a 
certain byre , and in Our Law 

it requires neceſſarly , that the 
& terms of the Entry , and the 1h, 
VEmuſt be cancels , that is to 
Tay, when it ſhould begine 
my and end , and it muſt bear a 
Tparticular duty, clic ic is null; 
Yand if it bea valid Tack, rhat 
Js to ſay, if Write be adbibited, 
m2 erb2] Tacks being only valid 
0 Yfor one year ) and the thing 
"per, the ContraFers names, Tack: 
te duty, 1þ , and Entry, clearly 
d [therein expreſt, and cloathed 
nd wich: poſſeſſion , 1t will defend 
the poor Tackeman , againſt 
ar G any 


I4) 


Book 2. 
lf} The Heritor has alſo power Tir. 6. 


Tack. 


146 The Uaſſals'Right 
Book z- any Buyer * ; which was intro, 
Tit. 6. Juced in favours of poor Tennent . 
*z 7 , for encouraging them to im- 
Par 6, Proyethe land ;; but it. will not 
Ae 17, detend againſt a Snperionr of 
ward lanas , for the ward , ©. 


though by A& of Parliament , 
the Sxperiour be obliged to con- 
tinue them in their poſſeſſim 
eill the next term of "DIs fan 
day X. p 3. ' T3259 


» 4 


*K.J.4 Albeit Tacks have not all 
Aa 3: the ſolemnities aforclaid ; * yer 


they arc valid againſt rhe Gran- 
ter and his Heirs. : 
Tennants cannot aſjone their 
Tacks ; except they be Liferent 
Tacks; or that the Tack bear a 
power to aſſign ; bur rhey may 
be compriſed, or adjudged; 
and it the Mafter ſuffer the 
Tacksman tO continue afrer the 
Zack is expyred , che will be 
obliged to'pay no'more*than' 
he payed formerly during the 
Tuck: 


ned. 


By Letting Feu- 


| Zacks: and this is called in Ozr Book 2. 
Law the benefire of a zacite Re- Tit. 6- 
bation, that is to fay, both the ..,... 

Setter and the Tackeman , Are Relo- 

preſumed to deſign ro conti- cation. 
nue the Tack, upon. the former 
terms,till the Tennent be war- 


/ Tf the Tack, be granted to ſub- 


2 


zennents 5 then the Tacks-man 
may.ſeta firb-tack,, which will 
{be as valid asthe principal-Tack, 
it cloathed: with poſſeſſion.  -_ 

Rentals are allo a kind of 
Tacks;. but more favourable 
and cafie ; becauſe the Rentaler Rentals 
and his,Predeceffors have been b 
Ancient, Poſſeſſors, and kindly Ten- 
nents, and he payes a Graſſume 
or acknowledgementar his cn- 
tie, and yet .they - laſt no 
longer than for a year; it there 
.þbe no time expreſt ; 
.pthey be granted:ta a Man and 
his Heirs ;; they i oulyo the 


and if 


firſt 
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Remo- 
ving ſo- 
lemn 


ſum- 


mar. 
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firſt Heir, forelſe they beho. 
yed for ever to belong to the Heirs, 
and ſo would want an 1Þ ; but 
no Tack is accounted a Rental, 
EXCePt 1t be in write, and the 
write bear the ſame. 

Rentsls cannot be affigned, 
Except that power be granted 
in the Rental; and if the Rer- 
zaler afſign,be looſes his Rentaj; 
though a Tacks man forfcits not 
his Right, by effigning it, the 
Aſſgnation being only null. 

When the years of the Tak 
expire, or though there be no 
Tack ; yet the Maſter cannot 
Sumarly remove his Tennent, Ot 
Poſſeſſor except from Life 


rented Lands , and Houſes, of 


Towers, and Fortalices, and 
tions Poſſeſſors whom he can tc 
moye by a Summonds on {is 
dayes; + but in all other cafs 
he muſt warn him 4o days 
before the Term of Whiefundey 
tho 


heated 


were Mertinmaſs, Or Candlemaſs; 
which warning muſt be exe- 
cuted, that is to ſay, intimated 
perſonally to the Tennent, and 
upon the ground of the Lands ; 
and at the Pariſh Kirk, Iramedi- 
ately after Sermon; in both 
which places Copies of the 
Warning are to be left : and if 
he then refuſes, he muſt | be 
perſued tro remoye pon fix 
dejes, and after this citation, 
the Maſter will get againſt 
him violent profits, that is to 
lay, the doxble of the avail of the 
Tenement within Burgh, and the 
higheſt advantages that the 


| Heritor could have got, it the 


Tennent poſleſſed lands, in the 
Countrey ; nor will the Ter- 
nent be allowed ro defend 


Py getting Feu. | 


were to remove, by pation, 


againſt this removing ; till my - 
he find caution to pay the violent ag 49, 
The 


| profits**, G 3 
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tho the Term at which he Boo 
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Tacit 
Hipo- 
theque. 


be preferred either ro a Credi- 
' tor, who hasdone Diligence,or 
to a Stranger who: has bought | 


The Uaſſals Rirhts 
© The Mafter has likewiſe a 
Tacit Hypotheque in the fruits of 


theground, which he fets to his} 


Tennent, inſofar as concerns a 
years dutit, that1s to ſay; they 
are impignorated by the Law, for 
that years dutic , and he will 


them; though in a' publick 
Mercat: And the Lan4s-Loyd 
within Burgh, has a tacit Hypo. 
theque in all the goods brought 
into his houſe by his Tennen, 
which. he may retain, ay, and 
while he be payed of his years 
rent : | which tacit Hypethegs 


the Szperiour has allo for his 
Feu dutie. 


Titk 


Pa 
pa) 
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ds = Title, VIL 


Of. Tranſoriſfien of Rights, by Con- 
3 flironention,.. and of tbe Difference 
betwixt Baſe, \ ond Publack In 
"fe a {7 


HE Fie being thus c- 
Rabliſhed in' the Yaſ- 
MM; als perſon, the: ſame 
may be tratſmitted , either tg 
wniverſal, Or ſingular Succeſſours; tranſ. 

The firſt is : properly called mitting 


. N* 


Waye, 
of 


| Cf wn, which ſhall be han. ties. 


dled in the third-Book. Tranſ- 
miſton of Rights, tO ſingular Suc- 
ceſſorg,] 18 voluntar by Diſpoſition, 
and Aſignation, * Or neceſſar by 
Apprifmg., and Adjudication,and 
by Coufiſeation, when they are 
forfawtted for:Crimes. 8c. 

It the Vaffa} ſells rhe Land, 
the $ Hperionr isnot oblid ged to 
G4 receive 
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Tit. 6. 


ment 
publick 
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he pleaſes, though the charter 
bear, to him and his aſſignies ;* 
and if he receive him, there 
isin Law, a years rent due tothe 
Swperiour , as an acknowledgement 
for changing his Vaſſal. 

Lands are diſponed , Either 
to be bolden of the diſponers Su- 
periour, and that is called a 
prblick, Infefiment , becaule , is 


 Ispreſumed it will be publick- 


Iy xnown , being. holden of the 


| Superiour ; 'and it 1s likewiſe 


*R.].6 
Par. 5s. 
AR 66, 


called an Infeftment , & me; be- 
cauſe, the diſponer gives 1t to 
be holden a me, de Smperiore men, 
and this Infeftment is null, 
untill it be confirmed * by the 
Szperiour , which 1s done by a 
Charter of Gonfirmation, wherein 
the Smperiour narrates the Vaſſals 
Charter , and ſubjoyns thereto 
his own Confirmation Or _ 
cation of it , and the laſt right 

- being 


Book 2. receive the Sub-Vaſſal except |b*! 


nl 
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t bcing firſt confirmed 1s {tj]] Book 2. 

s» [preferred F. Po 

«j- Sometimes alſo the YVaſſal * at 

- [Diſpones Lands to be holden foreſaid 

+ fof himſelf , and this is called 

s | baſe infeftment , and has been xe in. 

allowed by Ozr Law, (contraric feft- 

> [to the principles of the Fexdal ment 

Law, ) in Favours of Creditors , 

; (ho getting right for payment 

6 fof their debts, were unwilling 

. fro be at the expences to get 4 

» {Confirmation from the Swperiour , 

. [and this is called, an infeftment, 

. {de me, becauſe, the Diſponer 

 Leives them renendas de mez &- ſuc- Inf: de 

| ceſſoribus meis, 2: 
Theſe baſe infeftments being 

| | cloathed with poſſeſſion , are as 

Pperfe&t, and valid , asa publick 

| infeftment , for poſketſhon , 1s to 

an infeftment to be holden of 

| the Diſponer, the ſame thing 

that confirmation is to an infeft- 

ment to be holden of the Supe- 

G 5 retour , 
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—_—_ 2. riour; and therefore , as in a 
lk, 7o 


Competition betwixt two 
infetrments of the ſame 
Lands, to be holden of the 
Superiour , the firſt | confirms 


tion would be preferred , it be-ſ 


inga general rule in Lew, that 
amongſt Rights of equal per- 


fection z. prior in tempore eſt potion} 
in jure; 10 If a baſe infeftment be 
cloathed with pofleffion before | 
the prblick, nfeftment be confir-| 
med, .the baſe infeftment will be 


preferred ; though ir wa 


granted after the publick, infeſt- | 


_ ment. 


_ For the better nnderſtand- 


ms of the nature of baſe infeft-Þ 
QA” 


ments, it is ht ro know, that 


not þ 


+ 
al 
JT 
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not ataiti'to theNatural poſſeſſion 
for compleating their Rights , 
therefore the Law was forced 
to! allow. another poſſeſion by 
the mind, as that was by the 


*Þ body ," and this is called , Civil 


poſſeſionz. becaule it is allowed , 


| and: introduced by the Civil 


Law , ot which there are 
[many Kinds in Scotland; As , 

- Primo, The obtaining De- 
' ereets for Meals and Duties , and 
even citation upoti'an Heritable 
FR IST 
Secundo, Payment of annual- 
rent , by the debitor to the Cre- 


| ditor who has infeftment of annual- 
raps, SONG 21 Og 

Terry, It 'a man be infift in 
lands*,;- and: tor 'warrandice of 
theſe' lands be infeft in other 
lands , poſſeſſion of the principal 
lands, is reputed in the conftry- 
Kon of Law, poſſeſſion of the war- 
randice lands, © © 


Duarto, 
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Puerto, It a Woman be in- 
feft by her Husband in a life- 
rent , the Husbands poſſeſſion is 
accounted the Wifes poſſeſſion. 

Duinto*, If a Man diſpone 
lands , reſerving his own life- 
rent, the Liferenters poſſeſſion 1s aC- 
counted the Fiars poſſeſſion; and 
a baſe infeftment 1s {aid to be 
cloathed with poſſefion; if he 
who is infeft hath attained 
either to. Natwral or Civil poſſeſ- 
fron; for the Law cannot pu- 
niſh a Man for not apprebending 
poſſeſſion, who could not afpre- 
hendit ; and for the ſame rea- 
ſon, if the time of Entrie was 
not come, he who is infeft by a 
baſe infeftment , will be —__ 
red in that caſe, as if he were 
in poſſeſſion ; and the reaſon 
of all this is, becauſe Our Lay 
conſidering , that baſe infeft 


ments WELe clandeſtinely made,ſ 


betwixt eonfident and conjunt peri 
ſons, 


© a. Se os A. ae av £at _ IN ext DB 


of Rights; 8c. 


ſons, to the ruine of lawful Cre” Book2, 
ditors, who could not know the Tit 7. 


ſame, there being then no 
Regiſter of Seaſins ,, it therefore 
declared all baſe infeftments to 
be ſimulat, which were not 
cloathed with poſleſſion ; and 
therefore - before the terme, at 
which he who got the baſe in- 
feftment could enter to the poſ- 
{elhon, there could be no 
Simulation , nor fraude1n no 
party ; And in this the Law 
conſiders much the intereſt of 
lawfull Creditors .. by (uſtaining 
that kind of poſſeſhon in their 
favours ;, which would not be 
ſuſtained in favours. of near. Re- 
lations ;, or where there is no 


Onerons cauſe; and thus a baſe. 


infeftment given be a Fatherto 
his own Son,will not be cloath. 
cd with poſſeſſion, by the re- 
{eryation of the Fathers liferent 
though the reſervation of the " 
thers 
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Book 2. theys liferent wouid cloath a baſe 
Tit. 7: infeftment granicd by h'm to a 


lawful Creditor; and the Huſ- 


bands pnſſ-ſſion is accounted the | 


Wifes *p:ſſ:fion , in ſo far as 
concerns her principal Zoynure , 
but notiin'ſo far as concerns her 
additional ' Foynture ,, Mm A'Compe- 
tition betwixt herand'her Huſ- 
bands lawful Creditors. | 

\ There is another pofſeffion 
alſo- icalled Per (Conftitutum, 


which is when-a man: who 


gcts-2 'Wadlet , ſets back the 
Wadict lands , to the Diſpo- 
ner ' for payment of a Tack 
duty, called-The back, Tack duty: 
and 'the 'Wadſetter receiving 
payment of that back Tack arty, 
1s {aid to' poſleſs the Wad(ct 
Lands per Conftitutum. 1 
Somecimes likewiſe, for the 
more {ecvrity a haſe infeftment , 
whith ifgiven to/ be holden of 
the Diſponer, wilt be H— 
GA y 


s 4 


of Rights. 8c... 
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by the Smperiour ; bur that Con- Book 2. 
firmation dors 'not make” it a Tit, 7. 

publick, infeftment for n. infeft- Confir. 
ment can be called a publick in- mation, 


feftment; but that which is.to be 
holden - of the Smperiour ;' but 
the uſe of that Confirmation is . 
that afcer rhe Sperionr bas cor- 
firmed voluntarly the ſub-Vaſ- 
ſals Right, he xhereby acknow- 
ledges his Right; and conſe- 
quently , canileek no Caſwality, 
which ariſes upon want of the 
Superiours ' conſent , (uch' as For- 
feiture , or Recognition ; But be- 
cauſe the Diſponer is ſtill Vaſſal , 
therefore his Swperiour will ſtill 
have right to the Rents bf the 
Lands , 'by his liferent Eſcheate-, 
and to Wards, and None-entries 
by hisdeath ; bur if the- Swpe- 
riour enter the ſub-Vaſſat onely 


upon a Charge, { this being no p 
voluntar et of his”, ') 'that does © 


not cut him ' off from! thoſe 
Caſualties, Somne- 


nn Doe a+ 
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Book2z. Sometimes likewiſe , the 
Tit.7- Seller reſigns the Lands in fa- 
vours Of the Superiour , if the 
lands' be ſold to the Swperiour 
himſelf , which is called Reſigna- 
tio ad Remanentiam ; becauſe the 
Reſig- Lands are reſigned ro remain 
natio2d yirh the Swperionr , and in that 
rem Caſe, the property is faid to be 
am. Conſolidated with the Superiority, 
that 1s to ſay , the Superiour re- 
turns to have all the right both of 
Property , and Superiority ,, nor 
needs he be infeft of new, be- 
caule, (as we formerly obſerved ) 
the Swzperiour ſtands ſtill infeft 
aſwell as the YVaſſal ; but the 
Inſtrument of Reſignation muſt be 
*K.C.2 Regiitrated in rhis caſe, as 
Par.2. Seaſins are In other calcs, 


Seſ. 1 to put Mcn in mala fide to 

I19- - 
... The other Reſignation, is 
in fayo- called Reſignatio in favorem , 
rem- which is when the Seller hav- 
ing 


J 
F 
J 
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ing ſold his Fez to a third par- Book 2. 
ty , reſigns the Fox in the Swpe- Tit- 7: 
riours hands , for new Infeftment 

to be given by the Swperiozr to 

that third party, 

The warrand of both theſe 
Reſignations is A Procuratorie 
granted by the Seller, to a Procu- 
blank, Perſon, ( and this war- oh? 
rand is ordinarly inſerted in ggna. 
the diſpoſition ) 1mpowcring tion, 
him to reſign the Fen in the 
Superiours hands ; and this is 
called a Procuratory of Refigna- 
tion ; and rhe Symbols of the Re- 
f,zaation are an Staff and Baſton 
and accordingly, the Procre- 
ratoy COmpears before the Su- 
periour , and: upon his Knee, 
holding a Staff or Penat the one 
end,which the Seperiour Or ns 
having power from him,holds 
by the other, whereby he re- 
ſigns the Feu, either ad remanen- 
tiam, Or in favorem , as ſaid 15, 
where 
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Book 2. whetenpon an inftrument is tak- 
Tit.7. en by the perſon in whole fa. 
yours the Keſignation 1s made, 
which is -called the Tnftra- 

Inftr: of Ment of Refiznation ; and there- 
Reſig. after the Perſon in whole fa- 
vours the Reſignation 1s made, 

\( it he be not the: Swperiour ) 

is infeft , and his Seaſin muſt 

be Regiſftrated within Go daycs, 

\: The:Reſignation docs not; per- 
fectly-denuge the Seller ,-untill 


Irfeftment be taken upon it; and; 


therefore rhe firſt Infeftment , 
upon a ſecond. Reſignation will 
be preferred to. him , who has 
but the, ſecond infeftment upon 
the firſt reſignation ; but yet the 
Lands will be in Non-entry in the 
Srperiours hand, after the reſg- 
nation is made , untill the per- 
ſon in whoſe favours it was 
made be.mfeft, tor otherwayes 
the Szperiour would wanta Yaſ- 


ſal 


of Rights, 8cc. 


Vaſſal, from whom he had ac- 
cepted of a reſignation; nor is 
the Perſon in whoſe fayours 
the reſignation 1s made,hisVaſſal, 
ſince he is nor yet infeft ; but 
yet the Buyer has a perſonal'afi- 
on, againſt the Syperiozr.to force 
him to denude himfelt in his 
favours; fince he'has accepted 
the reſignation ; and he will ike- 
wiſe have an aftion of danmage 
and iniereft againſt the Superior; 
if he accept a ſecond Reſignation, 
whereby: a prior infeftment may 
be taken to” his prejudice , and 
untill infeftment betaken , the 
Superiour gets all his Caſualities, 
as Ward, Mzrriage, Liferent Eſ- 
cheat, &c, not by him in whoſe 
favours reſignation IG made; bur 
by him who reſigns.ſince he re- 
mains {till Y2fſal till the other 
be infeft quoad the Swperiours ca- 
ſualities, 

Title 
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ſal, ſince he could not call him Book 2. 
Tit. 7, 


TITLE VIII 
Of Redeemable Rights. 


Nother - conſiderable 
A Diviſion of Heretabl: 
# 4 Rights with us, is that 
_ .... ſome are Redeemable, 

Re- and ſome Trredeemable, 
deem- MKRedeemable Rights, are theſ, 
o bes, hich return to the Diſdner , pon 
BY" payment of the ſum , for which 
theſe Rights are granted : and are 
ſo called ; becauſe they may 
be redeemed by the Diſponer; 
and they are either Wad{ets, In 
feftments, of annualrent or Infeft- 

ments for Relref. 

AWadfet, is a Right whereby 
Wadſet Lands are impignorated or plead: 
ged for ſecurity of a ſpecial Sum, 
which paſſes by Infeftment (like 
other real Rights) in the _ 
0 
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of alienation or diſpofition z and Book 2. 
the Diſponer does ſecure him- T"-* 
ſelt by getting a Reverſion from 

the Bayer, wherein he grants Rever- 
and declares the Lands redeeys- {190- 
able from him , upon payment of 

the ſum then delivered , end of the 
annualrent thereof , ' whith is pa- 

Gum de retrovendendo;, and Cx- 
preſſes the place and time 
when and where it is to be de- 
livered , and in whole hands it 

is to be conſigned ;-.in caſe the 
receiver of the Wadſer , refuſe 

to accept his Money. Revyer- 

ſions may beeither granted by 

a Paper a part, or they may 

be contained in the body of 

the Right, and are then ſaid 

to be incorperated in gremio Juris. 

Theſe Reverfions, being a- 
gainſt the nature of property, and 
depending. upon the meer a. 
greement of Parties , are to be 
moſt ſtrictly obſerved ; and 
are 
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Book 2. are ftridtiſiimi juris; lo that they 7 


Tit. 8, are not extended to Heirs or 
Voluntarie Aſſigneys , CXcept 
they be expreſt, But yet they 

may be Appryſed , which i5Þ,; 
allowed for the good of Co: 
metce , tho a-:compryſer be 
in effe&t an Judicial Aſigney, 

Reverfions ruſt be fulfilled in 

the. very terms; and it is not þ;,,, 

enough thiat they. be fulfilled. 

if equipollent terms: Bur after [1. 

an order of Redemption is uſed; þ...-7 

thar 1s, after the: Granter of 

the Wadſer bas duely premoniſhed 
the Wadſetter , and conſigned 
the ſums due by the Yadſetter, |. 
it tnay be aſſigned; and.rhough 
the Reyerſz n bears that pre- 
monition be made at the Pa 
riſþ Church , it will be ſuſtain- 
ed if it ke made perſonally to 

the Wadſetter, for that 1s a 

1urer certioration. _ 1p 

0 Re- 
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Reverſions , 'albeit * of -rhety Book 2. 
own narure they are perſonal, ©" 5+ 
iinding only the Grantcr ahd 
his Heirs , - yet they are real 
rights by our Statmey, and af- 
et ſingular * ax bs 32 '3 - T].s 

All Reverfions, CExcept'they An 
be incorporated as'faid'1s,) 
and all Bands ro:make Rever- 
zons, Or Eikes tO mrs ws, 

uſt be regiſtrared within 60: 
dayes in-*rhe ſame” Regiſter 
with ſeaſins z for ec a' ſingular 
wcceſſmer is not Oblidged ro re- 
oard them *; ſo that if any 
buy the Land irredeemably, and 
compleat his right , before Regi- Bog J.6 
ftration of it, tho after infeftment + _bom 
upon the Wadſet ne. will be 


 Ppreferred; but they are ſtill va- 


lid againſt the Diſponer and 
his Heirs without regiſtration. . 
When the Granter of the , 
% . ” Order 
Waiſet , is to uſe an Order of of ge. 
redemption , he muſt premoniſh dewp- 
| the tion. 


OO I— 
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Book 2: the Wadſetter tO compear , 
Tit. 8: (and take inftraments thereup. 


on , Called, an inftrumen of 
premonition ) tO TECeLVeE pay ment 
of the ſumes due ro him; 


and atthe rime and place ap. 


p__ by the Reverſion , offer 
ing made of the Money it 


the Wadſetter refuſes yoluntar- 


ly to renounce , and to accept 
his Money, it is conſigned in 
the hands ofthe perſon de- 
figned in the reverſion , or if no 
perſon be deſigned , it may be 


conſigned in any reſponſal Mans| 


band; butthere muſt be a pa 


per taken under the Confignatariſ 


band , acknowledging that it 
was conſigned in his hand ; for 
though an inſtrument undcra 


01 


Notars band , proves that alle 


this order of redemption was ul- 


ed ; yet it will not prove thef 
recept Of a (um againſt the Con 


1118 


fegnatar * 


Of Redecmable Rights. 
Tf the Wadſetter teceive his 
p- Money 9 and renownce voluntarly, 
of this 1s called , a voluntary redemp- 
nf :0n ; But, becauſe though re- 
1; | #owunciations be {ufficient ro &X- 
p-Þ tinguiſh a Wadlet , ( if ao in- 
er fefrmen: followed ) whither 
if the Wadſet was to be holden 
rf of the Granter of Superior, of 
pt] tO extinguiſh it z quoad the 
in} Granter and his Heirs , tho 
ef Infefrment followed, yet if the 
Wadſet was given to be holden 
of che Diſponer ; the Wadſetter 
muſt reſign ad remanentiams, 1n 
the Diſponers hands as bis ſut- 
periour; and thereatter the Diſ- 
poner needs not to be infeft of 
for miew ; as no ſperiour needs; 
raſibut it the Yadſet be grven 0) 
allÞbe holden of the ſwuperiour 


16g 


Bock 2. 
Tit $, 


yolun- 
tar Re- 
Gempe 
tion 


5 Letters 


u-{then the Difponer uſes to rake a of Re- 


rhe Letter of Regreſs ., 
onfiehe ſuperionr obliges him to ve- 
lcerve back his Vaſſal . when 
We H : he 


whereby greſs, 


Ps GIO Os In RADAR A er Ones 
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_ 2. be ſhall redeem bis\own lands; for 
its 8, 


Decla- 
rator 
of Re- 
demp. 
tion. 


- » demptions, may\paſs:from.it.at 
any time" before . Deelarator ;| 


; obliged ro receive him! back, 
 Butrhe Lands being redeemed: 


Df Keveemable Rights, 


otherwayes -after the Wadſetter 
15; {ceaſed,....the ſruperioxr is not 


the ſuperiour -may.he charged 
to infeft him ,. which is ncceſ- 
ſary . for Reeſtabliſhing the 
right in his Perſon. . 

. If the Wadſetter refules.to re- 
nounce after the Order is uled, 
the Lords will force him to re 
nounce , and declare the Lands re; 
deenied by a Procels, called 
# Deelarator of Redemption, aftc 
obtaining of. whic h Decreer, the 
lands are redeemed, 8 belong 
to the redeemer, and rhe Wad 
ſetter will upon'a ſimple charge 


of Horning >force the Confignatar 
to-deliyer him up the money. 


"The uſer of the: Order of Re-þ 


and- therefore the! ſumes for} 
4 £ whic 


©f Redeemable Rights. 


which the Wadſet was granted, 
are ſtill Heritable before De> 


clarator ; bur after that they 
are, moyeable ,, and fall. rg 


; Execxtors 3 EXcept the Declars:+ 


tor be. obtained after rhe ad: 
ſetters death, in which. caſe 
they remain Heritable ; And 
though the Wadſetter require 
his Yooney., he may paſsfrom 
his Requiſition , ;ether dire&t- 


| ly by a clearDeclaration that he 


paſſes from it, . or .indiretly: 
by intrometting with the duties 
ofthe Wadſet lands , or by tak- 


to the requifition. . 


\. JYVadſets are El 
Improper. _. - 
I Proper Wadfers are theſe, 
wherein the Wadſetter takes bis 
hazard of the. rents of the land for 
the. ſatisfaGion of his annualrent ; 


| and. paj es bimſelf all publicks bur- 
| dens... Kenproper Waders are 


2 thele 


ing ammualrent for terms ſubſequent 


17k 


Book tr. 
Tit. 8.. 


Wad.. 


Seton op 16ts Bro 
ther proper ,. Of NY 
Impro» 
per. 


172 Of Redeemable Rirhts. 


Book 2. theſe , wherem the Granter of the 
Tit. 8. JPadſet payes the publick, burdens, 
and the receiver is at no 
hazard , but has his annualrent 
ſecure. And -it a Wadſer be ta- 
ken, fo, that the Padſerrer is 
tohave more than his annual- 
rent; and yet the Granter is to 
pay the publick burdens, and 
free him. of all hazards: Thi; 
15 accounted Vſury by Our Law, 
Uſury the patnſhraent whereof IS con- 
fiſcation of moveables, loſtint of th 


principal{am, and wnnulling the uÞ 
ſurarie , contra, 'or pation *;|Þ 


*K.] 6 ; To 
oth 4 and by a Jare Statute , * 1#th; 


AR'2z2 Debitor even in g proper Wadſet if 
Par. 15. fers ſecurity for the Money, aul 
Act 247 Crates poſſeſſion . the IP aFette 


muſt either quit his poſſeſſion , off 


reſtridt himſelf to bis anmualrent *; 
*K.C.2 Or if it be al Im roper WWad et 
par. 1. the lPadſetter patift rrMpute the 


_— 


_— 9 OEBL1-26 5 


At62 Syperplas, mote than payes hi 
annualrent in ſortem. And if aþ 


Manl 


W 47 I 3 B re 2D fy i 
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> 
—_ 


—_ —_ DR . 
In. . " VS. wwe 
——_ MEETS 49 TT 


Df Redeemable Rights. «73 


Man impignorat his Lands ,, Or Bock 2, 
Bands , with expreſſe conditi- Tir. 8. 
on , that if the Money be not payed 
at a preciſe day, they ſhall not be 
thereafter redeemable; T he Law 
reprobates this unjuſt adyan- 
tage, called, patum gis com- "0" 
miſſorie , in pignoribus, and will jcg's, 
allow the Moncyto be offered com- 
at the Barr; or they will ab. »ill>- 
low a ſhort time before Ex- * © 
tracing of the Decreet for pay- 
ment of it. 

"aking of annwalrent having 
been diſcharged by the Cannon 
Law , mcn did buy annualrents 
out of other mens lands , which infefe- 
was the origin of onr preſent infeft» — of 
ments off annualrent , and conti- ah 
nues ſtill frequent ; by which if 
men reſolve not to reſt on the 
perſonal ſeerrity of the borrower , 
they take him alfo obliged r9 
infeft them in a yearly anal- 
rext , payable ont of his Lands 

.& COr- 
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Fas 


. payable ; though they cannot 

poynd or exaQt trom the rennents 

.. any more then they owe to 

their, maſter F:” Tf the tennents 

coipear, add "inſtrut "har 

*K.). 3 they were owing the, time they 

Par. 5- oot the citation, by producing 
__ "the maſters diſcharges. 


. .Thelt * annualrents requite a 

ſpecial ſeaſm_ ., | _like TW: adſets , 
and other real rights; the yin ; 
| je ols | 


NEO ECINE: —_— 


z: 
F- 


_ a. > tt. — W WY, FIT *. 


— 
* we 


DP ow wo Vw ww 5 © 


tr © yt) ww 
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Book 2. 


bols whereof * if the .annualrent 

be payable''1m Money F_ 
enny\ of money" bur-if it be pay* 

able in! Vidal, it 154 parcel of 
Fifluah OOO 

''. Fhis is ſingular i infeftments 


thereupon W! 


prior ©O'" thoſe . approfings tO 
hich the apprſvE * 

8rawn back , ind preferred 50 
right \ which prt- 
> cd if the late 


484 of Parliament 5 


"Fhife" infeftmen of annugIreMy ag 62 
being —propefly * pvAnte for :ſ6- 

i ms Are extinguiſhed 
or only ÞY reſignations, BUT by 
renouncia ions 5 4 eyen by 7 
tromiſs10n » wi 


COncernwg 
'£ #5 *K.C.2 


Par.L. 
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Bock 2. Which intromiſſion is probable 
Tir, 8. by witneſses, whether the Rent 


be vidual or money, and there- 
fore ſingular Succeſſors buying 
infeftments of annualrent, are not 
{ecure by any regiſter but, mult 
reſt oh the warrandice of the Sel- 
ter. 


[nfeftments of relief;are theſe, 


r Wh which are granted by a debitor 
Wer. to his creditor, for ſecurity of ſums 


owing to him , upcn which the 
creditor CAgnot enter to poſſeſſion, 
till he be difreſſed , and when 
cheſumis payed , the right be- 
comes abloluely null, as be- 
ing but a temporarze right 5 and 
fo the debitor who granted the 
right , needs not be of new infeft, 
but his tormer right revives. 


Te, 


Q 


mm I 


Of Setvitudes, 


FI 
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ook 2, 
SER mage Lead IE © 7 
Title IX. 
Of SERVITUDES. 


ol HE Nature and Conftitu- 
tion of Property, ani real 
Rights, being expiain- 
ed itr the foregoing Titles. IWe 
ſhallnow treat briefly of Servitudes; 
which are Burdens, affiting Pro- 


perty. and Rights. 
Servitudes are cither Real, or (.,,; 11 
Perſonal. | es real 


Real (ervitudes arc w-ereby and per 
one. mans property or grount is af- loa). 
feffed with ſome: Burd'n for the uſe 
and beboof”' of anothers Mar's 
ground direfly and indirectly 
far the proprietars uſe: as having 
right to that ground whictrare 
divided 11 Reral ſervitudesand 
 Urbam-oor Citie ſervitudes. . Rural-. 

Rural: Servitudes , are Trey", (ervi- | 


Book. 2. which o_ of gazing through. 


Tit. 9, 


Atﬀtug 
Via 


Oneris 
Ferendi 


VeSetvſtudes 


our neighbqurs lands; Ad, 

#5 a Power of driveing Carts, 

or Wains, Via, # the priviledge 

of having high wayes in our 
weighbours ground. ;-- . A 
gue dufius, which" is a Wwer 
and priviledze to draw Water a-. 
lengft their ground for watering of 
oxr own, and thus Via, includ-' 
es Ther, and A@u;, as the le(- 
ſer fervitudes; ſo he that has a 
Via, has alſo power to'drive 
carts and waines, and to walk 
himſelf through the Ground 
burdened. with the Servitzdc , 
and of drawing ſtones and tim. 
ber. through the grqund of the 
{ſervient tenement, __ 
= REC City ſervitudes , called, 
fervitutes. Urbang,, . ate chiefly 
= cK<aaomenL_. 
The firſt, is Oneris ferendi,, | 
which. is @ priviledge ,, whereby 
ane io bat a hauſe m the City , 
can 


, [2 


us bauſe. below: his ,, to,bear the bur- 
1s | 4 of bis houſe; and he.may 
% tarce ahe:Quezer of the ſervient te 

nent te. repair it , and make 


7. | * ti. for ſupporting the domi- 
& | nant tenement! CONLFALY: t9..the 
1. | Yeunon ature of ſervitudes. \ co: Tigni | 


|. which.is-the priviledge of fore, tendi 
"1g. er netg bbour "CO receive into 
bis-bouſe vhe jeftr of ure. , 


f | © Seenzde,,.," tigni, inmittendi 5 immit. | 


F, 

0 þF . . - a 
c which 1s A mbereby our neighbauc Stilfici- 
' #1. obligged-to receive the drops dii, 
«a er feom our boſe, WA- 


cr-which,, .is likewiſe com. 


cattying away our Water. by ſinks 
aud Channels, Rs } Woke hs 7 Oe y by *= 
= "Mgt 3... Non 


can... faxce the Proprietar who has a ng h 78 | 


Tectio, Stillicidig, vel fluminis,; + 


| | prehended the. privitedge' of 1 


, PE RE Ea” 51 IF Rs 3. 
| Daarto 5 . Non. officiendi [.mi- Offici: 
' nibus,, wheieby he can don- Lumi- f 


 nibus. 


thing. that can prejudge _ our 
> SN "x7, ERS ©: $64.2 1 5. 
THE Duinto 


= 
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Books AFvinto , Altius non tolend; , 
* %.. whereby, our neighbour canes 
Altius raiſe. his houſe higher, to. prejudge 
_ che lights oh, the, dominant Tene- 
1 ment; which he may, otherwiſe 
freely-do if he be not reſtrain- 

cd by this ſexyiude. 

By Our Law, ſervitudes May 
be: conſtituted, withous any. ſea- 
fin; becaule they. arc incorporeal 
xights., but though a ſervitude 
meerly eſtabliſhed by: zrite , 
be ſufficicnt againſt the granter;, 
yet. they. art not valid againſt 
ſingular Succeſſors., except. that 
right be cleached, with, pyſ#fFar, 
which complears the ſervitude: 
and: makes 1t a. real night, ; and, 
they may. be-likewiſe eſtabliſh- 
ed by preſcription without any, 
write, from him who has the 
ſeruuent tenement 4 though. he 
who is to acquire-the ſervitude 
by preſcription , muſt have a. 
real right in his perſon of the: 

Lands 


On. Phan ew = eco, co OO bp. 


het LY 29S | VN 8*%*ou.- 


. and, whichthev may. keep.an 


Lands, to.which he preicriyes Book 2, 
the ſervigude. | . Tit.g, 
The ardinary fervitudes (l- 
peradded by us, to theſe of the 
Civil Law , axe the ſervitudes 8 
of caſting Fail. and Divor, conz- It 
mon, paſturage, and. Multures. i 
Common. paſturage , is «right id 
of paſtaering the Goads and Catte} ©. 1 
of the. danjnant tenement , pon roping | 
the gronnd, of. the ſervient, which =— : v 
i, conſtituted. frequently by. & * ifs 
Charter., containing the clauſe a1 
of, common paſturage ; and ſomes | 
timesby. a, perſonal. Obligement, 
cloathed with poſſeſsion ;. but al- 
beir.it. be indefinite, yet. it can 
reach no. further than to the 
proportion. of goads effiring to 
the rent of the dominant rele, 


fodder- in. Winter; which. is 
done by Sowmingand'Rowm-. Þ# 
ing, thar.1s ro ſay * the deter= io 
mining, the propartian;of goods bea [' 
; longing. 


BodKk 2. Jonging to; each: Dominant | 1ene- 
Tit, 9. ment, by * aſsigning themparticu- 
lar rowms , according «ta their. reſ- 


SOWM- reffive rents. nts nl oof yen, 
ing and | : 
Rewn. -- Gommon Paſturage 19 our Law, 


ing. does . ordinarly- comprehend 

all che fer Servitudes ;*{uch.as 

Com. the caſting of- Failatid-Devers, 

mon Pa Preſumptively-only-; -tor-the.one 
ſturage, May be-poſ{ſt without the 0. 

ther ;nor will common \Palixrage 

inferr 2 Sexvitude of -caſting-off 

fait and divots-;\ # he. who: pol- 

ſfſed the cammen- Paſturage 

was interrupted as to the. caft- 

: + Thirlage, . 1s ;' that Servitude 

 Thir- zphereby the lands of one Heritor- 

lage. gve topay ſoine duty 20 the: Mill of 
another, BORIS - AS 1 nts 1 of 

Mitts, Mille, are inter Regatia' and 
require therefore a/{peciatSes- 

fir's' the” Symbels whetcof are 
Clap'and* Happer 54 but+it the 
Mil be'in a Barrony: brancit cum: 
uniprryhtate. Mills 


1 


, 


Of'Sitvſtutes. 48; 


© Mills, arc ordinarly diſpon- Book 2 
ed with Multurs and Sequels,che Titles 
 Malturs are 'a'quantity” of Corn, 
payable ts the Heritor of the Mill Multurs 
for” grinding. ' "The*© knaveſhip', 
lok, ang an; Ny. Pealeck., are a {1 6 
quancity; payable to the SeT- 
yants for their pains,” 

' Theſe quantities that are j,q,. 
payed by thole thatare #hirled, en and 
are called In ucken Mutter, "3nd Out- 
thoſe quathenes char are payed __ 
by fach as" come volunacty, "mw 
arc called outſucken Multare. 

 Thirlages, are cohſtiturtd by 
IWrite, or by Preſeription. _ '* 
| wy, wayes of coviftitutia 

age Chir! are Narrle | 


—_ ——— 


Book 2. 
Tit. 9, + 


Qt Servitudes. 


docs. by an. A& of his own 
'+* = 

Seeundy, When an Heritor 
{cls his, lands, to be holden of 
kimfelf, and. thirlzs his Vaſſal 
to his Mill; in which caſe he 
{ſells ſo much rhe cheaper, and 
fo the Multurs are juſt, _ 

Tertio, When the Heritor of 
2-Mil, difpons bis Mill, with the 
Multurs of his own Lands, in 
which caſe the Mihzrs are alſo 
juſt ;. becauſe he gets ſ@ much 
the-more-for hisMill; and fo 
this;Servitude 18 not lo odjous 
as it is be}ieyed to be. 

Sarto, If a man: diſponsrhe 
MilVof'a Barrony:, cum mul- 
##ur/s Or cum aſfridis multuriss in 
either of theſe caſes-he thereby 
aſtriqs His: whole Barrony ; 
though norformerly aſtriecd; 
bur- 1t- he diſfone' the? Mill of 
the Barrony.,. cum multuris ſolts 
146: conſuetis ; . he is thereby 

lf © unde 


Lf Servitudes. 


underſtood to have thirled only Book 2. 


what was formerly #birled. 

It the thivlage bears omnia 
grana creſcentia , alk the Corn 
growing upon the Land will 


| derhirled ,. with dedution only 


of ſeed, and Hyrſe corn, and the 
ferme ; except it be carried to 
another Mill, for it is preſum- 
ed fermes rauft be ſold. 7 
Prints, When inveHa & illa- 

te are thirled, all Corns which 
thole Fire and Watcr within 
the aftri&ion, muſt pay multzur; 
though they come not to the 
Miil; and 'tholing Fire and 
Water in this aſtriction, 1s ſo 
interpreted as to. extend only 
to Comns that are ſteeped and.khil” 4, 
The way of conftituting 
thirlage by preſcription , 18 imme- 
morial, or 49. years poſſeſ5ion , by 
yettue of ſome tit, ({uch as a 
Deereet, though in abſence; 


and eye» when the: Maſter 1s 
nor 


FHAS 21} Þ$: T« 7? s Rz THE 
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Book 2, not Called 3, and any ACt of a 
Tit. 9, ey court..; thongy 49s n- 
y by a Baill . without a lpe- 


cial warragd_from the Heritor 

is 2 {ufficicor; I itle for preſeripti 

991; | and, though the coming 

to a Mill, paſt all memorie, does 

nat « | ot o4 c Comets. [or the 

future ; ip being a gencral ruſe 

lnall. ſavituder , fhat , ea. que 

Dr y ſunt mere facultatis now reſeribun. 
Multurs tur; yet int prille of 4: 

property ,,  immemorial  poſieſc1on , 

conſtitutes a, thirlage ; and it 

Men likewiſe pay ; dry milturs, 

that is to-ſay, ſucha quantity, 

phether they.come to grind, or not , 

for 49. years; they will be 

thereby, aſtricted.; forir js not 

prelumable. chey wouſd have 

Pay ed dry,multure, for ſo long 

2 .xime,,cxcept they had been 

thirled., (14 ff be = 

 ltche quagtity jo be-payed,, 

be. not determined 1n Wrire, 

it 


% 


Kings 


y—_— 
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it'is regulated! by the,uſe of Books 
it, 9, 


ay ent for ; 0. yeals ,.: 
, mon os RATION "Are 
alſo' obliged. to: maitrgin' the 
Mill, Mill dammes,, Water gan 
and to bring, 'home,i Its "MIL 
foner.” 

It ſuch as are thirled, bring 
not their Coras , they arc. per- 
ſied by an ation called,abftra- 
Hed multurs. 

There ate two Rules to be 
obſerved in alle roitudes, ; 

Primo, Res ſua nemini ſervit , 
n9 man can have a ſervitude 
on what 'is his own; and 
therefofe if the Land on 
which we havea ſervitude, he- 
come ours , the Jervitude 1s ex- 
+ 
tinguiſhed.” 

Secundp , 
ſervitude on an 
this ſe rouude 

of thai land, 
fervit ; - "but this is to 


"When we have a 
other land , 
tedts every foot 


taken 
civiliter 


IR gleba 
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Book 2. cjviliter , & non judaice ; ſo that 
Tit. i muſt be reaſonably uſed , 
And thus, if we Fex out fome 
Acres, with privitedge to the 
Fewer to caſt F aill and Drivot 
apon our Moor, for main- 
eaiing his houſes; though in 
ſtrict Law , .every part of the 
Moor & affe&ed with the ſcr-. 
vitude ;, yer the. Fords will al-- 
tow any man ro Till and Sow 
his own Moor , leaving ſuch a 
proportzon, as may maintain 
theſe houſes. TY 
Perſo» Perſonal Servitudes, are where- 
nal ſer. by one mans property, is affected 
vitud"s. with ſome burden tending dire@tly 
to the Utility , and profite of 
another Man: ' And by the 
Civil Law are divided in ft 
fruft : uſe, and habitation. 
Uſus frufus 1s called, Iiferent 
i# Our Law ; which isa right 
to aſe and diſpoſe upon any thing 
during life , the ſubſtance m 
0 


Of Servitudes, 
of being preſerved, . 
Uſe and hab1ation were re- 
ſtr &ed to the naked Uſe of the 
L iferenter 3» wlicreby his power 
of diſpoſing, and making profit of 
the . thing | Jferented was I1Cc- 
ſtrained ; and axe not - in uſe 


_ with us. er 

F iferents are either conſtituted Lite- 
Ly paGton; Or. by. Law; life- Rents 
rents by pdAion , Arc either by 
Reſervation; 'as when a Far »;,;} 


denuds himſelf of the Fie in { ſion. 
vours of another , reſerving his 

own liferent 5 or. by 2 new 
conſtitution ; as when the Fiar 


4 


difpons: his Tands to another; , 


during all the dayes of hislite; 


the firlſt' needs no, infefrment ; 
bur the ſecond does ;, elle it is 
not valid againſt ſmgular Suc- 
Ce ors ; but the liferenter being 


 infeft , tranſmits his right to 


any by fonarion without n= 
Jefiment? for it being a ſervitude 
and 


{9 


Con- 
jun& 


Life- 


Fiars. 


Rents | | 
by Law Terce and the Coprtefie., 


Ss 
« 


1 


”. -— 


QF Pfrbieues, 


Bogk z and - my right , it neither 
Tij. ,9- 


needs_nor can admit of a ſub- 
eltery infeftnent. 


'A Lifenenter alſo by Reſerya- 
SYALES i iu 3 \\ @Þ IC: 
£6 * may. enter the Heirs of 


TY 


allals (though he cannot re- 
'Þ :1 = OOTTT 1, 

Ccive ſingular Smeceſſowrs ) if, he 
was himſelf infeft; but another 
Liferenter cannot ; and even. a 


' « Liferenter by reſervation .carmot 
.: Enter *thoſe Vaſſals, if he' was 
1» NOt Once. infefr, becauſe he 


% 


cannot tranſ{mit.a tight which 
_[ © "4+ an 

' When moe perſons are 
joyntly' infeft , they arecalled 
conjunt Fiars ; but though a 
'Wite be a conjund# Fiar, yet 
her Fie laſts Ta during her 
Life; and duringher life, ſhe 
may enter Vaſſals,and has right 
allo to all the caſnolities,, as 
EA_ET 

 'Liferents by Taw, are the 


The 


Fil) a 


my 3 _—4 > x-- Þ << 
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uy ef 


pay. 2 ot. 


OL FMS, 


yy. of all the tenements ' whiretn 


the Husband 44 ed infefi eft (1g ng 


by law to, a is bx- 
plained te Kg rg : 


which .Terce i is conftirated by 
an Inqueſt, 'whs npon' a Brief 
our of the CB excellary, diteQed 
tothe on I other Fudge 
ordinary, d erve Er tO a Terces 

upon'w oh (ervice, the "Judge 


to wliom the Brief'w wsdirefted Fe 


withqut retouri © 
land betwixt the heir and relief, & 
expreſſes the maxches in an'#- 


| ſtrument 12, :and this 1 is caliedts 


henne 'her to her Terce; the: niarches 

being kenned by che pe wk 

and though the. ſe# e 

her right to th& third 

meals and duties; ten Nw 

not remove Jennents , thereby, 

till ſhe be kenned to her Tere , Or 

the-ſame . otherwife divided z: 

Becauſe before diyifion', the 
- "broiketh 


it. divides the * 


90 


he Terce Sa LL iferent of the Book 2. 
Tits... + 


r-2 Of Servitudes, 


Book 2 bruiketh the Teree pro indiviſo, 
Tit, 9. with the Proprictat. * 
This Breve contains two 
points, firſt, that the bear- 
: er, Was Lawful Wife To 
— defund& and ſccundo that 
he dyed #nfefe inf{uch tenements, 
but if the Rel was holden 
and reputed Lawfel Wife,in her 
Hachoads life; no Exception 
in che contrary will ſtop the 
*K.J.4 ſervice F; 
_ & . There is no Tere in Burgaze 
77" Lands, Fer duties, or othcr 
calazlities , of the Superiority , 
nor 1n Reverſiens , Tacks, nor 
Patronages. | 
_ [The Gomriiſie, i$a liferent , 
granted by Law , t#o-him who 
married ane Hleretrix , of all her 
—_ Heritage , andof that only z It 
i& needsneither ſeefin, nor other 
ſolemuity to its conſtet#tion 5 but 
Is ipſo jure , continized to him ; 
it there were Children m_ 
ze 


heard to cry , though the Mar- Tit 9. 
riage diſſolve within Tear and 


Day, 

All theſe Liferenters are ob- 
liged ro find caution tO Pre- Cauis 
ſcrye the thing liferented , and uſufru- 
to leave it in as good condition Qtuaria. 


|, as they found it , which is cal- 


led cautio uſufruftuaria ; a 1d 
they are alſo bound to Ali- 


ment the appearand Heir it he *K.J-4- 


have not Aliundi , to Aliement PA": 3* 
himſelf *. 

The Legal! terms of all 
Liferents , are Whiteſunday and 
Martinmaſs ; And therefore if 
a Liferenter {arvive Whiteſwnday, 
or dye upon the Whiteſunday , 
in the Afrernoon ; Her Exccu- 
tors have riglt to the halt of 
the Liferent duties for that year, 
whether they be payable in 
Viftuall or Monies , And it 
ſhe ſuryive Martinmaſy, or die 

I upon 
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zed ofthe Marriage y who were Book 2. 


A 25. 
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Bock 2. Upon Martinmaſs day , in the *' 
Tit, 10- afternoon; her Executors haye 


Right to the Literent duties of 
that whole year, and that, 
whether it be Land-rent, or the 
rent of a mill albeit the Conventi- 
onal terms were aſter Martin- 
maſs ; But it Liferenters Jabour 


the Lands themſelves, their gf. 


Executors will have right to the 
whole rcnt thereof, at what- 
cycr time their death hap- 
pen, To 


TITLE: X. 
Of TETNDS. 
Ejnds , being a Burden | 
affefting Lands, fall in 
to be conſidered in 
ti11s place. 


Teynds are defyned to be 
that 


| 
? 


Of Teynds. 


that ſpecial and liquid proportion , 
or quota of our Goods, and Rents 


' lawfully acquired that is due to 


GOD, for maintaining His Ser= 
Vice, : 

It ſeems Our Law has fol- 
lowed the opinion of thoſe Dz. 
vines, who think , that ſome 


- proportion of Our Goods 1s due 


by Divine right , for we ſay, 
that Teynds are the ſpirituality of 
the Churches revenue; But that 
the proportion 1s not fris Di- 
vini; for wealter the propotti- 
on by ſpecial Laws and c- 
ftoms ; though for diſtinCtions 
lake we call this proportion the 
Tenth. 

By the Canon Law, they ate 


divided into * perſonal Tepnds, ,a1 
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Tit. 19, 


Peiſo- 


which ariſe out of the perſonal gain Toynds 


end profites, that a Man has by bis 
Trade, or perſonal Induſtrie , *Pre- 


* 


dial Teynds, which ariſe from the q;a) 


ſC- 


Natur al Produdt of = Land that Teynds 


- men 
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Df Teynds. 
men poſſeſs. And mixt Teynd; 


Tit. 10, ,zhjch ariſe from the profites , that 


Parſon- 
age & 
Vica- 


rage 
teynds 


men by their Perſonal. induſtry make 
out of their Lands. > _ _. 

1 hey are likewiſe divided in- 
to Parſonage teynds, which are 
due to the Parſon; and Vicarage 
teynds , which are due to the Vi- 
cars, And regularly all zeynds 
are due to the Incumbent , who 
{ſerves the Cxre; ſo that if the 
Incumbent be a Parſon , he has 


a right ro the Parſonage teynds ; | 
and if he be a Vicar, he has 1 


ri ght to the V icarage tepnds. 


'The teynds of Corn ys arc cal- f 


led Parſonage teynds , or decime 


garbales; and the fifth boll of | 
the free rent is ſtill tevnd with us; | 


And all Land muſt pay zeynd ; 


except they be ſuch as have | 


been Femed 'out of old by 
Church men, before the Lateran 
Conncil , ( by which they were 


prohibited to alienat the zeynds ) | 


and 


as 


_ 


Of Tevnds. 


and who had right both to Book 2. 
flock, and teynd - and where the Tit, 10, 


teynds were never known to 
have been ſeparated from the 
ſtock. 

Some Monks likewiſe got 
particular exemptions from pay- 
ing tends, for theſe Lands 
which they themſelves did 
bring in, and eeltivate ; and 
with us the priviledge grant- 
ed to Temple Lands , which be- 


n__ of old to the Knights of 


*t, Fohn, a Religious Ordgr, and 
ro the Monks of the Ciſtertian Or- 
der , are continued to thoſe 
who have right to their Lands, 
with that Exemption: Manſes, 
and Gleibs, are likewiſe tree 

from payment of teynds- 
Vicarage teynds, are called 
the ſmall teynds with us; be- 
cauſe they are payable out of 
incon{1derable things , ſuch as 
Lambs, Wool, Cheeſe, Fogs, &c. 
I 3 and 
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Of Teynds. 


and they arc faid to be veal, 
becauſe they are payed accor- 
ding to the cuſtome of the 
place ; ſo that in the ſame P«- 
riſhes , ſome Heritors , will be 
_— for Vicarage teynds of 

ifferent kinds; for though 
no man can preſcrive a liberty 
from payment of Parſonage 
zeynds , ſince the Lateren Coun- 
eil; yet, as 40. years poſſeſſion 
isa {ufficientright to a Miniſter, 
ior Viearage teynds; and as it 
docs degermine the 2zot2, as 
well as the ſpecies cf Vicarage 


teynds ; ſo by 4o. years Free- 


dome , the Heritour 1s ſecure in 
all time coming, from pay- 
ment of Vicarage teynd-. 

When Popery was ſuppreſt, 
all the Lands belonging to 
Monks and others, were annexed 
to the Crown, in Anno 1587; 
but the Teynds belonging to 
them were not annexed ; theſe 
B being 


Df Teynds. 


being acknowledged by our Bock 2. 
Law, to be the Patrimony of the I1t,10 


Church ; and they are therc- 
tore called ; the Spirituality of 
the Benefices. 

The Monaftries of old having 
gotten ſeveral pariſh Churches 
mortified tothem 3 whereby 
they had right to their Perſs- 
nages Teynds ; ſuch as got thoſe 
Monaſtries erefed in their Fa- 
vours, became thereby to have 
right to other mens Tepnds ; 
and great Emulation as wcll 
asPrejudice ariſing from mens 
not having right to lead their 
own Teynds. 

King Charles the firit, did 
| therefore prevail with all the 

ſaids Titulars of erefion, to ſub- 
mir what ſhould be payed 
them, as the price of the ſai 's 
Teynds; and His Majeftie did 
determine, that the rate of all 
Teynds , ſhould be the fifth part of 
I 4 the 


Of Teynds. 


Pock 2. the conflant rent ; where the 
Tit. 19. Stock and Teynd were accuſt- 
omed to be ſet joyntly; Bur 
where the Teynds were ſer {epa- 
rately from the Stock, the He- 
ritor did in the Valuation 
get down a fifth part, of what 
vas proven and yalued to be 
the rate of the Teyndsz and 
which DeduCtion is called the 
Kings Eaſe ; becauſe it was 
given by him in his Decreet 
«xc, Arbirral: Ir wasallo ordain- 
+. cd. that the ſaids Teynds being 
A& 17. valued, ſhould be bought at 
and 19. nine years purchaſe*, 
_ 2 ForeffeQtuatingthis Deter- 
Seff. 1 nation, the Parliament 163J. 
AR 6;. appointed ſome of their own 
number, to value the ſaids 
wt. Teynds, and after a Proceſs for 
tion of /#luation is raiſed, before theſe 
Teyads Commitſioners, in which the 
Tirular his Tacksman , and the 
Mini(terz are to be cited , the 
Heritor 


ritors haye Tacks of the; r own 
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Heritor 1n the mean time gets Book 2. 
the leading of his own tends. Tit. 10: 


SIS — _— _X 
£5. HEAT > n= men 


The Probation is ofttimcs al- 
lowd to both parties in this j 
cart ; and where one party is i 
preferred, it is called, the i. 
prerogative of probation, and 1s : 
much contended for z and ti« 
thus regulated , viz, cirhct 
the teynds are drawn ipſa corpor.s, 
by the Titular , of Tacksman ; | 
and then they have the ſole pro- 
bation allowed them, to prove | 
what the teynds were worth. 
( They proving that they led 
ſeven years of 1 5. before 1628 z) 
or elſe they haye Rental bolls 
payed them, & eo caſ# , they | 
have the ſole probation likeway- 1 
es, they proving 20. years poſ- 
ſeſſion of uplitting Rental bolls , 
conde{cending upon quantity 
and quality z Or Tertio, the He- 


I'5 teynds 
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Book 2, teynds ,, for payment of Silver . | 
Tit, 10, Jytie; and then there is joint 


probation allowed both to Heri- 
zor, and Titular, 


Ecclefiaftick, Perſons , ſuch as 
Biſhops , Parſons , &c. Submit- 
ted only what they were not 
In poſſeſſion of ; and therefore , 
there can be no valuation led of 
any teynds,Parſonage, Or Vicarage 
which they were a#rally in poſ- 
ſeſſiom of , but by a Letter from 
His Majeſtie, thereafter in anno 
1624. Ir is declared, that if 
their teynds be ſet to Tacksman , 
#hey may be valued during the tack; 
zwhereas the teynds they were in 
the natural poſſeſſion of cannot ; 
though teynds holden. of Collegiat 
Kirks may be valued; and ſo may 


be bought and ſold. 


Tie Burrows are only decern- 
& to {ell the Superplus, of the 
= rguds 


ep . 


f- 


OT - ws 5 


' feynds they had right to, over Book 2. 


Df Teynds. 20Z 


”T_—_— 


and above what will bedue for F* '*: 
the interttainment of their M-- 
nifters, Colledges, Schools, and 
Hoſpitals. | h 
After the zeynds are valued , / 
and the Titwlar decerned to (cll, T 
or if the Tizlar be willing t9 ſell X 
without a decreet ; T he Heritor 
Is infeft ; and ſeaſed by the Titz- 
lar , who inthe diſpoſition , or 
Charter reſeryes to himſelt re- 
lief of the Kings annuitie, and of 
all impoſitionns laid or to be laid | 
upon teynds 5 and warrands o0n- 
ly from his own , and his Pre- 
deceſſors fats andiilfeeds, and 
on the other hand the Heritor 
who has got @ Decreet of valuati- 
on only and not of vendition; 1s | 
obliged to infeft the Titzlar ; | 
for ſecuritie of the valued bolls. 


 Bythe foreſaid Decreet Arbi- 
tral, the ſeyeral Pariſh Kirks 
2, 
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were to be provided; and 

therefore the Titalar might 

Allxcat any one Heritors teynds , 

Burdens for proviſion of the Miniſter , 

affect which renders the priviledge 
in 

| Toynds 


of baying very 1neffetuall to 
the Heritors; whereas it had 
been much better, that the 
Stipend had been proporti- 
onably laid upon all the Hers. 

for. | 
Teynds are not debita fund; ; 
and {o ſingular Succeſſors are 
not lyable in them; but yec 
the Miniſter has ſo far a tacit 
hypetheque , that he may exact 
his madified Stipend, from any 
of the Heritors ; as far as his 
tends will extend, reſerving 
relief to that diſtreſſed Heritor ; 
and it the Heritor (ell his Crep , 
the Merchant, who buyes the 
ſame will be lyable, but #en- 
nents will not be lyable; it they 
pay a joynt duiie to their 
Ma+ 
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Of Teynds. 
Mafter both for Stxck and 


Teynd. 

When the zack of teynds ex- 
pire; the Tit#lar needs not uſe 
a warning againſt the tacksman 
as in lands ; but he raiſes and 


executes an Inhibition againſt Teynds! 


the Tackeman, which interrupts 
zacit relocation , for that andall 
the Subſequent years, after which 
the intrometors, are lyable to a 
Spuilye. 

The Parliament 1033. did 
after the ſaid ſwhbmiſfions and 
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Tit. 10. 


Inhibi. 


tion uP- 


on. 


Annui- 


Decreet arbitral;, grant to His ties of 


Majeftie an Annutie out of all Teynds. 


tevnds; except thoſe payed to 
Biſhops, and other pioxs uſes ; 
Viz, ten ſhilling out of every boll 
of teynd IWheat, out of the boll 
of the beſt teynd Bear eight ſhil- 
ling; out of Oats, Peas, and Rye, 
fix ſhilling , where: the boll of 
theſe grains did yield a Boll of 
Meal , and where the Rent 
conſiſts 
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Book 2. Conlſiſts of money, fix merks out 
- Tit. 11. of every hundered; and. this 


Annuity 1s debitum fundi ; but 
not being annext to the Crown , 
it may be, and 1s ordinar- 
ly bought by the Heritors , 
from His Majeſties Theaſaurer , 
or others haying right from the 
King. : 


TITLE. XI 
OF INHIBITIONS. 


P*z; ard Real Rights, 
| with the burdens affedt. 
ing the ſame, being ex- 
plained : It is fit now to treate of 
Legal Diligences , by which 
theſe rights may be evifted , Or 
the free #ſe and diſpoſal thereof 
Reſtrained ; which diligences are 
chicfly three, Inhibition, Com- 

proſmg 


— 


"I" 
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| of his Lands, 


| perform , 


Df Inhibitions. 
| pryſing. and Adjudication. 


debt due to the Raiſer of the In- 
bibition;The ground and War- 
rand > wh, is a Decreet , or a 
: Regiſtrate Bond ; ( which in 
the Conſtruftion of Law is a 
Decreet ; ) either deeerning or 
obligeing the Debitor , to pay or 
the ſumes or deeds 
therein ſpecified: or a depen- 
ding Proceſs: And it theſe In- 
hibitions be not raiſed upon Le- 
gal and Relevant yay 3 they 


' may be reduce 
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,  Pook2s, 
Inhibition , 1s a perſonal prohz- Tic. i x, 
| bition, by letters under the Signet, 
| Diſcharging the partie Inhibited to 
| ſell, Dilapidate , or put away any 
in prejudice of the 


Inhibi. 
tion, 


Ground 
thereof. 


Inhibitions reach only Heri- Extent 
tage , bur not moveables; though thereof, 


| the ſtile chereof runes equally 


againſt both; and moveable bands 
can only be reduced, In fo far 
athey may bethe Foundation 


w— _ 
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Book 2. Of real diligences tO aflet Heri- 

Tit. 11. zage reſerving ſtill perſonal ex- 

ecution againſt the granter,and 

they extend only to poſterior V0- 

lrntaryRights granted after Inhibi- 

tion ; but not to Appryſings ;, Or 

Adjudicstions , though led pol- 

terior to the Inhibition, if the 

ground thereof -was anterior ; 

neither do they extend to poſte- 

rior diſpoſitions , and Infeftments 

depending upon prior oblige- 

ments ; Either general or parti- 

cular, for granting of theſe 

Rights; nor to Renownciations 

of Temporal Rights, albeit poſte- 

rior tothe Inhibition, theſe being 
neceſ{ar upon payment. 

By a late ACt of Sederunt * , 

* AR of If the Creditor intimat by way of 

Scd. 19, Inſtrument , to the Perſon having 

Feb. the right of Reverſion, tbat the 

1670. IWadſetter, or Annualrenter, ſtands 

inbibit at his inflance; and does 

produce in preſence of the Parties , 

and 


ww 7 wc tm rc . > 
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and Notar , the Inhibition duly Book 2. 
Regiftrated; The Lords will not Tit. 11. 
ſuſtain Renuneiations , or Grants 
of Redemption; although upontrue 
payment ; unleſithere be a Declara- 
tor of Redemption obtained, to 
which the Inhibiter muſt be cited. 

The way of executing Inhibiti- Manner 
ens is, that the ſame muſt be **exe- 
by a Meſſenger againſt the per- j,108. 
ſon Inhibited, perſonally, or at his ons. 
dwelling place, and at the mercat 
croſs of the head Burgh of the ſhire, 
Stewartry,otRegalitys where the 
perſons inhibited dwells F,and at- «x 5,6 
ter erying of three ſeveral oyeſes, var. 15. 
and publick reading of the 4 264 
Letters, the whole Leiges are diſs & 255: 
charged to purchaſe any Lands = 
or Heritages, from the perſon 


| inhibited;and the Meſſenger leav- 


es or axes a coppy of the letters 
at the mereat croſs , all which 
moſt be written in a paper, 
and ſubſcribed by #he Meſſenger 
an 
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Book 2. and by two witneſſes  ; which 
Tit. 12: write, is called the execution of 
*;.C.z {nhibition; and thereafter the 
par.3. letters and execution thereof muſt 
AQ 26« be Regiſtrated within 40 dayes , 
after the execution thereof; eith- 
cr in the general Regifter at Edin- 
burgh., or 1n the particular Re- 
gifter of the Furiſaifion , where 
the perſon inhibited dwels; or the 
major part of the Lands lye *; and 
if any of theſe As be omitted 
*X.J.6 the Inhibition is null , theſe be- 


Par.7. 5n FED , ! 
AR 119 28 de ſolennitatibus inftrumenti, 
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TITLE XII. 
Of Compryſings and Adjn- 


dications. 
TI 


_ 


HE Fie being thus ſettl- 
ed in the Vaſial it may 
be either taken from 

Cul bim, 


ot 2 © me 
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him, and evicted for his debt , Bock 2. 

or his crimes; the firſt, is by Tit, 18, 

apryſng, and adjudication, and 

the laſt, by confiſcation and fore- 

fanlture. > 
Appryſing proceeds by letters or is 

charging the Debitor .to com- 

pear before a Meſſenger, ( who 

is by the Letters made Judge ; 

and Shirriff in that part in plecc 

of the Sherreff of the ſhire, whole «x7 g 

office properly it is y ) and Par. s. 

togheat the Lands ſpecified in the AR 37. 

letters, appriſed by an Inqueſt of 

I5. ſworn Men, and declared to 

belong to the Creditor for pay« 

ment of his debt ; but becauſe 

Our Law thought 1t not juſt 

that a Mans Lands ſhould be 

taken from him whilſt his 

\Moveebles could pay his debt; 

therefore, in the farſt place, the 


Meſſenger who cxccutes the Let- 
ters muſt declare, that he ſear- 

hed for moveables 5 and becauſe 
” he 
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Tir. 12. world pay the debt ; therefore 


appriſed on the gro#nd of the 
Lands, and at the mercat croſs 
of the Shire, Stewartry, or Re. 
galiry where the Lands le, and 

eft coppies both enthe ground, and 
at the Croſs. 


Letter: , the Meſſenger who 1s 
made Sherriff in that part, Fen- 
ces a Court, and the Debigor 
being called, his lands is of- 
fered tohim for the money; and 
if the money be not ready : the 
Inqueft finds that the Debitors 
lands ſhould belong to the Cre- 
Decreet ditor for his payment, and this is 
ofcom- Called 2 F Decreet of Compr) ſing; 
pryſing. and the moſt part of the inquift 
affixes their ſeales thereto 5 upon 
which the Compryſer gets a Char- 


feft by precepts out of the Chancel- 
lary, 


he denounced the Lands to be. 


Book 2, he could not find as many as | 


| 


At the day appointed by the | 


ter paſt in Exchequer , and 1s in- | 
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| ary; if the Lands hold of the Book 3. 
King ; and-though of old , land Tit. 12. 


appryſed , was proportioned to 
the money z Yct thereafter what- 
ever land was {ought to be ap- 
pryſed was accordingly appryſed; 
though far exceeding the ſum 11 


'value , becaufe ſeven years was 
given ( which was thereafter «x & - 
proregated tO ten ,, ) for Redeem- Par. x. 
ing the Land by payment of the true Sel. 1. 


ſum , and this is called a ,, leg- 
al reverſion ; becauſe the 'Law 


gives it to the Debitor, and if fion. 


it be not redeemed within that 
time, the land belongsto him- 
ſelf for ever; but that legal runs 
not againſt Minars- becauſe 
they want Judgement to know 
their hazard, ſo that they may 
redeem at any time before they 
be 25. years compleat ; bur if the 
Compryſing expyre during their 
minorityzth eCompryſer will there- 
after have right to rhe 'whole 
mails, 
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Book 2. mails and duties, albeit exceed- 

Tit. 12. ing his annualrent, But that 
part of the A&is altered bya 
poſterior ftatute , and the appry- 
fer 1s reſtrifed to his annualrent 
during the minority of the Debi- 

*R.C. 2 Cr: 

Par. iz. Ita minor ſucceed to a minor 

Sefl. 3- whoſe lands are appryſed, he 

AR, 19. has right to redeem ,, as if the 
Compryfing had been led againſt 
himſelf; Bnt if a Major ſucceed 
to a Minor , after the Legall is 
expired , he hath onely year 
and day to redeem; and if the 
ſeven years be unexpired inthe 
Minors time, the Major may 
redeem within theſe years that 
are not run: And uitthe Rene 
of the Lands be not correſ- 
pondent to the annualrent of the 
Money ; whoever has Right to 
the Reverſion, whether Major 
or Minor , mult ſatisfie the 


whole ſums and annualrents reſt- | 
ing | 


INDO. 


W 
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ing before he can * redeem 3.Book 2, 
But the Compriſer during the Tit- 12. 
Legal is reſtricted to the annual- * x.7.6 
rent of the ſums due to him g Par. 23, 
and the ſuperplus of his Intro- A&6. | 
miſſion , will be imputed in 
payment of his Principal ſum"; 
and it he be payed by Intromif- 
fion , within the Legal of his 
whole principal ſum , bygone 
annualrents , and expenſes, with 
the compoſition payed to the ſu- , K 
perior , the compriſing Expires 8 Oe 
ipſo fatto *. AR 6, 
Though the ſeeperiour be not 


| regularly obliged to receive a 


ſingular ſucceſſour ,, yet leaſt by 
colluſion berwixt the debitor and- - 

his ſuperiour , the true creditor 
ſhould be unpayed.; There- 

fore by a ſpecial 4& of Parlia- *K. J.3 
' ment, the ſuperiour is forced to Par. 5. 
receive a Compryſer upon pay-= x. 57; 
ment of a full years Duty of Par. 23. 
the Land , and he gets no As, , 
more 
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Book 2. More from all; though many 
* Tit. 12, compriſers charge him to re- 


ceive them ; but ifthe ſape- 
riour pleaſes he may retain the 
Land to himſelf, he paying 
the Debt. 

The firſt Compriſing, without 
ſeafm , caryes right to all 
Tacke , Reverfions, and other 
Rights , which require no In- 
feftment; and all poſteriour compri- 
fings need not infeftment;becauſe 
they carry only the Right of 
Reverſion, but vet. ordinarly 


Jecond Appriſers do infeft them | 
{elyes, becauſe the firſt may| 


be awll, or become payed; or 


the firſt Compriſer may lye out 


from ſeeking Meals and D#- 
tier; Or the ſecond Compriſers 
would remoye Tennents , 
which none can purſue with- 
out being Infeft , but the $#- 
periour compriſing needs no In 


feftment. | 


After 


Adjidications, 


After denounciation of the 
Lands to be appriſed , the De- 
bitor can do no vo!untar dced 
by Diſp ning, or Reſigning , 
C becauſe clſe he might tru- 
flrate the diligence ) except he 
was before denoznciation {peci- 
ally obliged to Diſpone or Re- 
frene. 

In a competition amonſt 4p- 
priſers, the firſt Infeftment , or 
charge againſt the Smperiour is 
always preferrcd ; and if the 
firit Compriſer did diligence to 
be infeft, but was ſtopt by col- 
lufion, as it the Swuperiony to gra- 
tifie the ſecond Compriſer ſhould 
unjuſtly {uſpend the firſt ; al- 
beir rbe ſecond Appriſer be fi: (t 
infeft , yerthe firſt appriſer hav= 
ing done d{ligence by charging. 
the Swperiozr will be preferred 
to the {ſecond appriſer firſt in- 
eft. 


'The m_ during 


the 


years 
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monegſt 
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fers. 
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Book 2. years of the legal 1s not obliged 
Tit. 12. to enter to the poſſeſſion , but 


if he once enter he mult be 
comptable for the Meals and 
duties though he leave offto 
poſſeſs; but it the meaneſt part 
of the ſum be unpayed after the 
expyring of the Tegal , the 
whole land compriſed belongs 
tothe Compriſer without con11. 
deration of what he has intro- 
metted with ; to preyent which | 
the Debitor, or a Second , or || 
any poſterior Compriſer , who 
has compriſed the right of Rever- 
fion, does before the Legal ex- | 
pire, require the Compriſer , Þ 
to compear at any day, or Þ 
place, to receive his Money , in 
fo far as he is not payed by 
his Intromifion , and having 
conſigned the ſame accordingly 
at that Day , he raiſes an 4&9:- 
on of compt and Reckoning before 
the Lords of Seſſion ;, and it it be 

tound 
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found that he is payed by In- Boek 2. 
tromiſſion , and the Money C01;= Tit. 12. 
ſigned , The Lords decern the com- 
priſing to be payed , and extin@ ; 
nor needs the Devitor get new 
ſeafin ,, for the former Right 
revives ; ſince the Fie was {till 
in his Petſon , upon condition, 
tiat he would pay the ſum with- 
in the Legal. 

In this comps and Reckoning, 
the compryſer will get allow- 
ance of the ſrerriff Fe, which $.ercig 
is the twentry Penny of the ſum ie. 
that was compryſed for, and 
of the entry payable to rhe 
ſuperiour , thou gh the appryſer 
truely payed ncither ; but he 
willnor get payment of a factors 
fie for taking up the rent;except 
he really paycd it. k 

All apprifinge led ſince the 
JT. of Zanwary , 1652. within year 
and day of the firſt efednal iy ©: 
compriſing by infeftment , Or par. 1. 

| 2 charge A 62, 


220 Ot Compriſings 
Book 2. charge againſt the ſuperionr , 
Tit. 12- Come in pari paſz , as if they 

were all contained in one appri- 
finz. But the peſterior appriſings 
within year and day; muſt 
. pay their proportion of the Ex- 
| penſes of the Infeftment , and 
compoſition iven to the ſuperiour 
by the firſt appriſer. 

Becauſe appearand Heirs did 
frequently acquire Rights 
to expired appriſmgs againſt 
their Predecrfſors, by which 
they bruicked their Eſtates , 
without paying their Debt , 
tothe ruine of lawful creditors ; 

an Therefore, Our Law did very 
foreſaid juſtly ordain ; all ſuch Appri- 
ſings to be redeemed for the ſums 

trucly payed out by the appear- 

and Heir , which procecds , al. 

beir the appearand Heir acquire 

theſe Rights in his Predecefſrs 
liferime. But if the expired 
apprifing was acquircd ar 

: Y 
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by the appearand Heir , the Book 2. 
{ame is onely redeemable by Tit. 12. 


the Creditors , fort the ſums 
contained in the appryſing. 
Becauſe the Parliament thought 
ir exhorbitant to take the great. 
eſt Eſtates for the ſmalcſt ſums 8 
ro make a Meſſenger Judge 1 
affairs of {o great importance. 
Therefore in ano 1672. this 


way of compryſi:g was altered , aus. 
and in place thereof the Credi- cation, 


tor now gets land adjudged to 
him by the Lords of the Seſſion , 
proportionally to the ſzms due 
to him{(with a fifth part more) 
beltdes the Compoſition due to 
the Superiour, and Expenſes 
tor obtaining Infefrment ; 
becauſe the Creditor 13 obliged 
to take land for his money ; 
which Adjudication Coming in 
place of Compryſings is perfected 
by Charter and Seaſin , as Com- 
pryſings ; and the Smperiour) is 0- 
K 3  bliged 
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Ald T2. 


*K.Cz 
Par. 2. 
Sci. 1. 
Act 158» 


Compryſings aud 


bliged to receive the Adjudger* 
bur it 1s redeemable only with- 
in five vears by Majors. 

It the Debitor compear not 
to concur for compleating the 
Adjudzers right, by giving, him 
a progreſs, and tranſumpts of the 
evidents , and ratifying the De- 
creet of Adjudication ;, then the 
whole lands muſt be adjudged , 
as they were formerly appryſed; 
(nor 1n that caſe can'the Adju- 
dication contain a fitch part 
more,) it being unreaſonable 
to force a Man to take proportt - 
onal land jor [11s money , and yet 
to be unſecured eyen for that 
proportion , and they are redeem- 
able within ten years ; (theſe 4d- 
judications being now come in 
the place of Appryſings, ) and 
have the ſame priviledges and 
reſtrictions which compryſmgs had 
by the 47 of Parliament , made 
concerning Debitor and Credi- 
tor, 
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tor, 1 Anno IOG1. But it the Book 2* 
Creditor attain poſſeſſion upon Tit- I 2- 
his compryſing, or Adjudication «7 C2 
he can ule no futher execntion par. 2. 
againſt the Debitor, except the Sell. 3. 
Lands be evifted *. At 12. 

There are other ro kinds « ;..vq;_ 
of Adjudication* , allowed by cations 
Our Law, The firlt is, when after 
the appearand Heir sf the Debitor dog 
is charged to enter Heir 5 and re- 
nounces to be Heir ; the credi- 
tor having obtained a Decreer, 
cognitionis cauſa, for conſtituting 
the Debr,whercin the appearand 
Heir is only purſued for Forma- 
lity ; Butthe Decreet*can have 
no effef perſonallyagainſt him; in 
which caſe, the Hereditas jacens 
will be adjudged to the creditar 
for payment of the Debt due 
by the Defun ; which if it be 
lizaid, and inſtantly inſtruCt- 
ed ; the Purſuer in the ſame 
Proceſs proteſting for Adjudi- 

K 4 cation, 
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Book 2. cation, the ſame will be allowed 
Tic, 12. to him, ſummarly without 
ncceſfity of any other Decreer, 
cognitionis cauſa, 
Theſe Adjudications are re- 
Legal decmable within ſeven years, at 
Rever. the inſtance of con-creditors , 
of A4jv. one after another , who have 
likewiſe obtained Decrects of 
Adjudication, And a Minor re- 
nuncing to be Heir , may te 
—_— 2 reponed , and allowed to redeene 
__ - pon payment F, Burt Majors re- 
At 62. nouncing, haye not that Privi- 
ledge direXHly,it being only by 
A&t of Parliament granted to 
Minors or to eon-ereditors like- 
wile adjudgers. 
And if the Swuperioar be charg- 
ed to infefrt the Adjudger , he 
*K.C.2 will geta years rent fi r com 
Par. 2. poſition, as 1n compryſing s a 
Adjudications carry right to 
all which would have fallen ro 
the Heir , as all Heritable 
Rights 
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'Adjttdications. 


Rights, and the whole bygone Book 2- 
Rents and Duties , ſince the Tit. 12. 


Detun&s death may be ad- 
judged, becauſe theſe belonged 
to the Heir. 

There isanother kind cf 
Adjudication competent by Our 
Law; that is for performing 
any obligement which conſiſts 
in fatto, and relates to particu- 


lar Diſpoſitions ; and obligements 


to infeft and atter d:ligence uſed 
by Deecreet, and regiſtrated Horns 
ing againſt the Diſponer and 
his Heir, and for making the 
ſame efieCtual .: the Lords will 
adjudge 'the "lands diſponed to 
belong ta the Purſuer as a Reme#i- 
um extraordinarum, there being 

no crherRemedy competent. 
This Adjudication extends no 
farcher than to the thing dit- 
poned - and bath n: reverſion. 
It the common Dehitor he- 
come Bankrupt , 2nd that there 
1s 


> uo ———Y 
— 


226 


«Kc 


Par. 2. 
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Tit, [4 Þ 


AR 17. 


eee re OI 


Comprylings and 
is real Diligences affeCting his 
Eſtate, then the Cridirors may 
raile an Aion of ſale before the 
Lords, and get the Eſtate roups= 
ed F, and divided amongſt 
them, cffciring to their Dili- 
gences and Summs. 

In this proceſs the Lords firſt 
Determine what ſhall be the 
loweſt price, and then they 
name one of their number , 
before whom the Rowp is to be 
made, and it none offer more, 
the Raiſcr of the ACtion 1s pre- 
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ferred, and the Land; are - 
diſponed bv that Lord, and 4 © 
the dilpoſirion runs in his } 4 

Name. b 
Confiſcation will be handled | # 
inthe Title of Crymes, x yr 
THE * #46 


| On 


THIRD BOOHh 


THE 


TITLE I, 


Of Obligations, and Contrafs in 


H 


of Obligations, and Perſonal 
Rights. 

An Obligation , is defined to 
be that Legal tye z whereby we OL 
are bound to Pay , or Perform any \;, 


thing. 


The chief diviſion of Obliga- 
tions by the Civil Law , ant 
Ours, 1s, that ſomeare Natu- | , 
ralz becaulc they ariſe from giz: 


Aving thus cleared 


general. 


Real Rights, We will 
now proceed to treate 


ligae 
ns. 


the 
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Obligations and 


Book 3. the principles of right Reaſon ;; 


Titke ©. 


An- 


other 


Divifio- 


cnof 
Oblig: 


Con- 
tracts, 


or Laws of Nature. Some Ci- 
vil, becauſe they ariſe from 
poſitive Laws, Or Municipal cu- 
toms. 

Another conſiderable divife. 
on of Obligations 1s, that ſome 
ariſe from contrafFs ; {ome 
from deeds, reſembling con- 
trafs; lome from malefices , 
and ſome from deeds which 
reſemble malefices, Ex contra, 
aut quaſi contrafu ;, ex maleficio , 
aut quaſi maleficio for we be- 
come equally tyed and oblig- 
ed to Men , either by contraGimg 
expreſly with them ; or by do- 
ing ſome deed which induces 
an Obligation without an ex- 
preſſe paFionz or by commit- 
ting malefices againſt them. 

aA\ * Contrat} is an agreement 
entered into by ſeveral perſons , 
inducing an obligation by its own 
Nature; and the obligations a- 


ryſing 


cov 


2nd diſtinguiſhed , according Tit. 1: 
as they are perfected, cicher 
by the ſole conſent of the con- 


traferij; ot by the intervention 4 


ar tradition of things, or laſtly, 
by Word or Write; hence is 
that remarkable diviſion of con- 
trafs in the civil Law , ut 
re, verbis, literis, aut conſenſu 
perficiuntrur. 

The contraFs which depend Real 
upon things, are theſe which wn . 
ariſe either trom borrowing ; , 
( which comprehends indebite 
ſolutum , ) or from lan; or 
from depoſitation , or trom in- 
pignoration 5 and aic called 
mutuum commodatum , depefium 
& pignus- 

* Borrowing, or mutuum, is that 
eontratt, whereby a Man getting Vu- 
any thing from another 5 is obliged mL 
to reſtore bim 'not the ſame thing 
that was borrowed , but the equi- 

& valent 
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riſing from contrafs, are divided Book 3. 
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Obligations and 


Book 3. valent; or as much of the ſame 
Tits 1. quality in meaſure, number, and 


weight; as when one borrowes 
a thouſand pounds , the Receiver 
cbliges himlelf to reſtore not 
the ſame, but another thox- 
ſand. pounds, and theretore 
the property of the thing borrowed, 
being transterred trom the Gz- 
wer to the Receiver ; the Receiver 
runs the hazard of all the 
I-fle that the thing Borrowed 
can ſuſtain, after it 1s deliver- 
ed: This contract 1s moſt 
ſtritly interpreted. {o that no- 
thing is und-rſtood but what 
ts clearly expreſt. 

X [Loan , or commodatum 5 1S 
that contra@ wherely a man 


* Com- pets the Loan of any particular 


moda- 
tum. 


thing Gratis , for ſome ſpecial uſe 
and obliges him t» reſtore the ſame 
thing in ſpecie ;, and nit the equi» 
velent ; as when a man gets the 
Loan of a Horſe, Ot coach ,, and 
| becauic 
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perty remains with the lender , Tit: 1: 
therefore if the thing lent be 
loſt, or periſh by Chance, the 
lofle redounds to the lender ; 
for the thing is ſtill his; bur 
if the thing be lent meerly 
for the advantage of the bor- 
rower , he is lyable todo moſt 
exact diligence; and therefore, 
if the thing periſh, or ſuſtain 
any prejudice for want of exat 
diligence the borrower muſt 
make up the ſame; bur if 
the thing was lent for both the 
korrower and the lenders advan- 
tage, then from the ſame 
principal of natural equity , the 
berrower is only obliged to do 
ſuch diligence, and to be ſo 
carefull of rhe thing borrowed 
as he would haye been of his 
own. 

In this contra . the Receiver 
15 obliged co reſtore the ſame 
ſpecies 
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becauſe in this caſe , the pro- Book 3: 
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Bock 3. ſpecies 1n as good condition as 
Tit: 1: he got it; and the Lender is 
obliged to pay the Receiver any 
conſiderable expenſe , that he 
neceflarlv beſtowed upon the 
thing borrowed , the Law not 
allowing inconſiderable expenſes ; 
becauſe, the borrower has the 
uſe of the thing, which ſhould 

compenſe theſe, 
Precari- Precarium, is, when any thing 
um. is lent to be called back at the Len- 
ders pleaſures , wherein it differs 
from commodatum ; which in- 
ports alwayes a determinate time 
for making ule of the thizg 

lent. 

X Depoſitation , is that contra 
Depo- which 1s entercd into by one 
fitaticn mans Adeliv-ring any thing , into 
the cuit ody of another to be kept gra- 
#is for his uſe, 2nd thereforc,be- 
cau'c in this contrad , the pro* 
perty remains with him, who 
did d:poſitate the thing , 1 It be 
| lolt, 
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| Joſt, itisloſtto him, and ſince Book 3. 

| depoſitations are made for the Tit: 1: 

; behoof of him who does depoſitate 

Therefore, the Depoſitar ( for 

ſo we call him, in whoſe hand 

the thing is Depoſitated ) is 0n- 

ly lyable if the thing Depoſitat , 

was loſt by the depoſitars dole , 

or groſs fault, nam depofitarins 

, tantum preſtat dolam , & latam 

| exlpam, But Inns-keepers , Sta- < 

blers , and Maſters of Ships , are -—>tng 

lyable to moſt exact diligence: army 

In preſerving the goods of Travel= Stab: 

% ters and Paſſengers, which they X<- 
: bring into their Houſes, and 

3 Ships, and to repair and 

>make up all the loſs they 

* may ſuſtain, while they are 

” in the Ims, or $ hips, whether 
the prejudice come by the 
Servants, or Mariners , or by 
Strangers , which ſpecial kind 

of depoſitation , is introduced by 
equity, contrare to the Common 

| Rules 
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Obligations and 


Pook 3: Rules of Depoſitation, and which 


Tit: 1; 


Pledge 


we have immediately from 
the Civil Law, and edifum 
pretorts , Intituled, Naute cau- 
pones Stabularii , &&C. 

As in this centraF , the De- 
poſitar 1s lyable to reſtore the 
lame thing that is Depoſitate , 
and not the equivalent;ſo hewho 
Depofitats 1s obliged to pay the 
Depoſitar what he beſtowed 
upon it , whilſt it did Iye be- 
ſide him , 
Gratuitous Office 5 ought tO Pre» 
judge no man. Bur hecannot 
crave compenſation upon any 


debt due to him by the perſon | 
who Depoſitats, whch is ſingular | 


mn this contra@, for he mult firſt 
anſwer his truſt. 


Pledge , is the contrad whetc- |: 
by one man gives to another any | 


thing , for the Recivers Security 
of what he owes him , to be re- 
delivered upon payment ; and 
there- 


for gencrally a 
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tore, becauſe the thing ir ſelf in g,, ., 
ſpecie, 1510 be redelivered ; if 1t Tit: 1: 


periſh during the impignoration, 
withont the groſs fault or fraud 
of him who recieves the pledge, 
It perithes to the Impignorator - 
and becauſe Tmpignorations are 
made tor the advantage of the 
Giver and Receiver, ( the one 
being concerned to get Money, 


. or ſome ſuch thing upon the 


Pledge. and the other to get a 
Pledge for ſecurity of his Mo:+ 
ney; ) therefore he who re- 
ceives the Pledge, is lyable to 


| doſuch Diligence for preſery- 

; ing thereof as prudent Men 
T4 . * . 

Fuſe todo in their own Aﬀairs; 


but he is not lyable for c#lpz 
leviſima ; the Contra@ being 
for the behoof of both Par- 


| ties; and he will have repetition 


from him; for what he profi- 
tably beſtowed upon it during 
the impignoration, | 
| Some- 
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Bock 3. 
Tit: I, 


Hypo- 
theque: 


condi- 
Qioin- 


debiti 


Odligations and 


Sometimes what is impigno- 
rated 1s not delivered.,and then 
the pledge 1s called ar Hypothe- | 
que , and the Law ſometimes 
makes ſuch zacit Hypotheques 
without expreſs pa@dion,as where | 
it makes the Corn growing 
upon land , or the Goods 
brought in to the Houſe, to be 
lyable to the Heritor {or pay- | 
ment of his Rent. I 

If one Man payes to another 
more than is due to him ; or | 
what isnot due at all, the Law | 
allowcs to him Repetition of 
what was unjuſtly payed , and 
this is called (condi&io indehiti; ) F 
becauſe by paying to you , I o-Þ 
blige you really and in effeF, to ? 


ECT EEE WRT Oo... 
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repay what ſhall be found not # 
to be due ; or to have been 
pazed more than was really de; 
bur ſince this Obligation arilcs}: 
from the Payers igt:orance, | 
therefore if he kaew that nht | 

1Ch: 


'£ 
K 


Vs 
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he payed was 4ze , he will not Po: k 3: 
get Repetition; but what he pay- Tit 2: 
ed will be lookt upon, as a ds- 
nation, but it muſt be tgnorantia 
fadi, for ignorantia juris avail- 
cth no Man ; ard ince this 
repiymcut is only allowed 
by the Principles of Natural E. 
quity; therefore it what was 
payed was due in equity,though 
it was not duc by poſitive Law, 
| the Payer will not get Repetiti- 


EDT” WET: >. 
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| TITLE. II. 

| | 

- Þ Of Obligations by Ward , or 

) 2 Write. 

1 

1 | Ome Obligations , require .. - 
5 . Write , to mike them _— 
$ 


? binding ; whereas others Write, 
A require Write .only by 
way of Probation, that is to lay, 
caunot 


et w 


Book 3. 


Tit: 2: 


Obligations by 


be proven without write , though 


they be valid, and bindingwithont it. 


; 


All Obligations for tranſmit- } 
ting the real right of lands, or 0. 


thers to be perfefted by write, 
do lo far require Frite of their F 


own Nature ; that though the | 


bargan be ſolemnly and clearly 


ended, by Verbal TranſaGien ; þ 
yet there is ſtill place to reſile , 


Or locus penitentie , till the write 
be figned. 

hough verbal Promiſes doe 
by Ozr Law, bind the promiſer ; 
yer beca uſe the poſition and im- 


port cf words may be caſily# 


miſtaken by the hearers; there- 
fore verbal Obligations or Pro- 
miſes Can only be proven by 
Oath of partie , and not by wit. 


neſſes , though the ſum be nc-V 


yer {0 ſm2l. 


Becauſe , Mens ſubſcriptions 
may be eaſily counterfuted 
therefore by an expreſs $tatuteÞþ - 

with 
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with Vs, no Write of Impor- y,,, .. 
tance C which we interpret tO Tit: 2: 
be when it is granted for more 
than 100 lib )1is yalid ; except 
it be ſigned in preſence of two 
fſubſeriving witneſſes , if the para 
ry can write ; or by two No- 
tars , and four witneſſes; if 
the party cannot write F ; CX- *x:7.6: 
cept the write be holograph,that Par: 13: 
istro-fay , all written with the AR 175 
Granters own hand ; and that 
the writter and witneſſes be 
ſpecially defigned $; and though *K:C:2 
the ſubſcriving by two initial part 3: 
| Zetters be ſuſtained, where it is * 
proyed that the [ubſeriver was 
inuſe {o tojſubſcrive; yet the 
Granters mark is not ſufficient , 
except the yerity of the affix- 
-K ing that mark be reterred to 
| the Granters Oath. And if the 
' ſume tho Exceeding , 100 1ib. 
& be reſtricted to an 100 1b. the 
obligation will be ſuſtained, 
| though 


ee 
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Book 3, though ic want witneſſes. 


Tit. 2. 


Bills 
of Ex. 
change 


delive- 
ry of 
writcs 


Such is the favour of commerce, 
and ſuch expedition 1 requircs , 


that upon its acecoznt , bills of } 
Exchange are {uſtained; though F 


they be nor ſigned before wit- 
neſſes z and delivery of goods , up* 
On bargans are (uſtained to be 
proved by witneſſes; though 
there be no write, there being 
no-write uſed in ſuch cales, And 
ſuch is the favorr of contratts of 
Marriage ; eſpecially where 

they are become Neotor by | 
the ſubſequent Marriage ; that 
they are {uſtained though there 
be no witneſſes. 


ved} of 


na... bs. Ae 
' 


By Our Law, an Obligation 


. » . Þ; s 
in write 1s not Binding; ex-þ 


cept it either be delivered, or 
diſpenſe with the not delivery, 
by a ſpecial clauſe ther. in; 


aam traditione transferuntur rerum | 
dominia ; bit tra1ition 1s not re- þ 
quilite In mutual contras , Oth 
| ; where 
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where the granter has an Ro ok >. 
4 intereſtto keep the paper him- Tit: 3: 
e# ſelf, as where his Lircmor 

l Liberty toalter is reſerved 3 

and if the Write be in his 

- | hand, in whoſe Fayours it was 

R | made, it 15 preſumed to have 

1 þ been delivered, and cannot be 

o þ raken from him upon the pre« 

I þ tence of not delivery; except it 

f} be referred to his Oath that 

e | it was nevera delivered  evi- 

y dent by the Granter. 


ut ! 
'C 
Title III. 
"n 
«. | Of Obligations, and Contrafts 
Jr ariſeing from Conſent, and Ac- 


ceſſory Obligations. 


un | Hough all Condrafts —_ 
e- | requirethe conſent of __ 


the Contradters ; yt - 
reh there arc four, viz. Emprion, 
: L* Lo- 


Conſent 


*. —_—_ 
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Bak o 
Tits 3. 


Em. & 
vend, 


Obligations and 


Location, Society , and Mandat; 
which are ſaid in a more ſpe- 
cial way to ariſe from Conſcnt; 
becauſe theie Contrats are 
perfected by meer Conſent of 
Parties , without any furcher 
Solemnity, or Tradition; and 
thus how ſoon two Parties 
agrce, concerning the price of 
any thing that is to he ſold , 
that Contra 1s by meer Con- 
ſent ſo tar perteted , that he 
hath the Seller precifly obli- 
ed to dceliverthe thing bought 
and perfect the Sale; albeir 
the dominium or property be 
not transicrred , but remains 
with the Selleruatill delivery; 
and if the thing beught periſh 
without the ſcllers fault, even 
before delivery , - the loſe is 
the buyers, in reſpect of the 
perſonal Oblidgement upon 


the Scllcr, to deliver it , and | 
the Buyers right is eſtabliſhed | 
cVcn 


© = fi MM a co: 
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eyen before zradition, and Book 5, 
though earneſt , Or arles bC g1y- Tit, 3: 
en as a Symbole Or mark of agree 
ment ; yet the conſent withour 
the earneſt or arles ( as we call 
it ) compleats the bargan , and 
if the earneſt bc in current money, 
it is to be imputed as a part of 
the price. 

In this Contra@? of Emption and 
Venditiongthere muſt be a price, 
conſiſting in aumerat, and 
down told Meney ; for if one 


I 


Earneſt 


3 . thing be gryen for another, the 


PE a 


Law calls that Contra&t, Per- 
mutation, or Excembion, and not 
Emption and Vendition ; and this 
price muſt be certain and de- 
' finite; and if the price be re- 
ferred to another , the Bargain 
will ſubſfiſt ; except that third 
Partie , to whom it was refer. 
red , either will not, or cannot 
determine the price. 
Location and CondufJion , 1s a 
& 2 Contra@, 
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Book 3. Contra@ whereby a hyre is given, 
Tit: 5. for the uſe and profite of any thing, 


Locati- 
enand 
Condu- 


ion. 


Tack 
Duty. 


or for the work of perſonsg. Ir dit- 


tereth from Emption and Vendi. 
tion, chiefly in this, that the 


dcligne of the Contra is, to 
transfer the Poperty ; but in Lo- 
cation the Property remains 
with the Setter. 

This Contract being centred 
into by the mutual conſent , and 
tor the Advantage of both 


Parties; the ConduRor is only: 


lyable to uſe and adhibite a 
moderate Diligence, for pre- 
ſerving the thing ſct ; that 1s 
{uch diligence as preedent Men ad. 
bibite in their own affairs ; ſo that 
it ihe ſame periſh without his 
groſs and ſupine negligence, OC 
fraud, he 1s not Iyable to make 
it up to the Locator. 

Location or {ctting of Lands 
for a certain hyre, ( called the 
Tack dutie*, ) 1s frequent in 

Scotland 


d 
4 
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Scotland; and it isto be obſery- Bock 2. 
ed; that if the Ground yeald no in. Tit. 3, 
creaſe , but is abſolutely barren, 
without the Fault of the Con- 
duforz the hyre will not be 
due, fince that was given for 
the profite and »ſe of the ground; 
Bur it there be not an alſolute 
Sterility; and that the Land 
yeild ſome protite , though 
never {ſo little; the hyre will 
be due, if the profite but ex- 
ceed the expence of the lubowr- 
mg. 

From this Contratt rhcre a- 
riſe twa Afions, the one where. 
by the CondzFor is obliged to 
pay the hyre agreed unto, and 
to reſtore the thing ſet after 
the end of the Location, in as 
good condition as he got it, 
'The other is an Action where- 
by the Locator is bound to re- 
found to the Conductor, the ne- 
cellary expenſes imployed up- 

L 3 ON 
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Book z. on the thing hyred,, during 


Tit. 3. 


Society. 


the Location. Fide ſupra, Book 
2. Title6, 

Society, 1s a Contract , where- 
by ſeveral perſons oblige them. 
{elves to communicate loſs and gain 
ariſing frem the things common in 
the Society. 

All the Partners in the Socie- 
ty, do by the nature of this Con- 
iraF ſhare equally, except it be 
otherwiſe provided; and if ci- 
cher the ſhare of the gain or 
lofſe be expreſled , the one re- 


gulates ſtil] rhe other ; but be-. 


cauſe ſome Mens pains are of as 
great value, as other Mens mo- 


ney , therefore it is lawful and | 


conliſtent with the nature of So- 
ciety to contratt (a, as that one 


may have the half of the gain, | 


and no life; but the Contract 


would be null, if it were pro. !? 


vided, that one ſhould have all 
the 7ain and ns loſſe , tor there 


could 


CA hd 
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could be no compenſation,tnough Book 3. 
the other were neyer fo skil. I -- 
ful. 

By this Contract, all tie 
Partners are obliged® to ad. 
vance for the affairs of the Sccie- 
ty, according t1 ine ſharcs 
they have in it. 

The Society 1s extinguiſhed .,., 
and the Perſons who centered 
therein hoſed therefrom by the 
dearth of any of the Partners; ares 
or by their becomiug inſolvent; P *''v" 
cxccept it be otherwile pro. gf 50. 
vided; for thisisa Perſonal Con- cic:y* 
tract, wherein Mcn reſpeCt 
the Humour and induſtri: of 
oneanctherz and ſo this Cot. 
tract is diflolyed, by the ſimp!e 
Renanciation of any of the Part 
ners; ſo that every one haz a 
Negative Vote, and it the Socieiy 
beentcred into, with this con. 
dition , that it ſhou!d not be d'ſ- 
ſolved at the option «f any of the 


Fartners 


—_— 
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Bauk 3. partners; the Law does reprobate 


Tic, 3» ſuch Pattions ; and 


from the 


{ameprinciple Iikewilc it is, that 
partners ina Society, are not Iy- 
able for farther diligence , than 
they uſed to adbibite 1n their 
own affairs ; having voluntarly 
eooſed one another for partners, 


for it 1s preſumed the 


are ſa- 


1:;jed with one anothers d:li- 
gence, the contraF being entercd 
in:9 for the beboof and profite 


ot ail rhe partners. 


* Nan. * Mandate, is that Contract 


Tait, 


whereby one imployes another 


209, Or mannage any buſineſs, 
gratzitouſly, tor if he who 1s 
employed get a reward, it is not 
properly a Mandate , but Lo- 
«3tio operarum , Or a feeing of the 
perſon ſo employed ; but yer if 
the receiver of the mandate has 
been at any expenſe upon the ac- 
count of the mandate, the em- 


ployer maulſt pay it, 


He 


PS... 
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He who receives the mandate Book 3. 


is obliged to execute the ſame , 
according to the rules preſcrived 
by the employer, and not tO Cx- 
ceed the bounds of his mandate; 
And therefore if Titizs imploy- 
ed Sezxs . to buy him ſuch a 
particular piece of Land tor a 
19000 lib. Titins is obliged to 
ratifie bis bargan , though he 
buy it for goo9 lib. becauſe 
ten comprehends nine; but it he 
pay 12000 lb. for ir, he is not 
obliged to ratifie the Bargan ; 
becauſe he cxceeds the bounds 
of his Commitſhon. 

Mandates, expire cither by 
che revocation of the Employer, 
itthething or buſineſs in which 
he was employed be intire; or 


| by thedeath cither of the per- 


{ſonemployed , or of the Em. - 
p'oycr. or bv the renanciation of 
the perſon empl:-yed;bur in all 
thoſe Caſcs; if the thing undey- 


L 5 taken 
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Book 3. taken be not intire ; the perſon 
Tit. 3. employed or his Heir may and 
muſt proceed to execute the man- 
date,notwithſtanding of the Re- 
voeation, Death , or Renunciation. 
iii. Mandatars arc lyable for exadF 
gence Ailigence , & culpa leviſſima ;, be- 
of Man- Caule albeit the Mandate be on- 
datars Iy gratia Mandamis, yet the 
very nature of it implies dili- 
gence. 
Mandates, are either expreſs, 
Div. e ©rifſug from expreſs conſent ; 
v: of . . 

Man. © Or tacit, whichare inferred by | 
dates Signs and Taciturnity; as for ' 
inſtance , if a Perſon preſent (uf- 
fers another to af in his affairs; 
he is underſtood to give him 

thereby a tacite mandate- 
Secundo , Mundates are ECi- 
Gen. & ther general for managing all af- 
_ fairs; or ſpecial, for doing ſome 
* particular buſineſs , conform to 
the preciſe tenor of the commiſſion ; 
and ajbcit general mandates con- 
tain 
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tain moſt ample power of 47 pct - 
miniſtration ;, yet they are not '. 3+ 
extended to commiting of Grim- 

er: Or, 

Secundo, to Donatims ; al- 
beit where there 1s any pro- 
bable cauſe, gratifications may 
be allowed ; which will be 
regulated ſecundum arbitnium 
boni viri ;, this being contratus 
bone fidei , which implyes exa- 
berant truſt. 

Tertio, No General Mand tte 
will imply a power to alenate 
Immoveables ; or to ſubmit or 
cranſact any litgious buſineſs. 

Pruarto, If in the general 
Mandate ſome ſpecial caſcs arc 
expreſt, it will not be extcen- 
ded to caſes of greater impor- 
tance, than thole expreſt, 

The great favorr of commerce, 
has introduced another kiad 
of tacit Mandate; by wich 
Exercitors of Shipz , and Prep -ſi- 


eurs 


- _ : _ _ 
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Book $. tors are obliged by the Con- 

Tit, 3 rraCtsof the Maſters of the ſhips , 

and otche Inftitors, in relation 

co the Ships and Voyages ; Or 

zo the particular Negotiations 
wherein they are intruſted. 

Exerecitor, ishe to whom the 

 __ profit of a Ship doth belong ; 

=xeit- whether he be the Owner, or 

tO? hath only freighted the ſhip , 

the Maſter is the perſon intru- 

ftted with rhe charge of the ſhip , 

_ who has power to oblige the 

Exercitor , by contrafing for the 

reparation , and outrigging of the 

fhip and in matters relating ts 

the Vovage. 

Inftitors , are intruſted with 
particular Negotiations at Land , 
ſuch as keeping of Shops, ec. 
and they oblige their Prepoſi- 
tors , in rclation to the affair 
whcrein they are incruſte1, as 
Exercitors Ate 11 Maritime af- 


fairs. 
Neither 


1 ktitor 
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Neither the Maſter of ſhips , Book ;, 
nor Inftitors , need ſhew their Tit :, 


Commiſſion , but their being in 
the Ofice is ſufficient to oblige 
the Exercitors , and Conftituents, 
 Andif there be many Exercitors 
the Maſters eontraff obliges 
them all in ſolidum ; albeir 
what was borrowed be not 
employed for the uſe of the 
Ship ; only it muſt be known 
to the Lender, that the Ship 
ſtood in need of ſuch Repara- 
tions; and the fads of the Infti- 
tors, will oblige their Conftitze- 
ents of whatſocyer ſex or Age 
they be; and eyen though 
they be Pupils, Minors, Or 
Wives , who cannot validly ob- 
lige themſelves; for they have 
x An to blame who [n- 
truſted ſuch Perſons. 

As all thoſe Obligations and 
ContraFs ariſe from expreſs con- 
ſent, {o others arile trom tactt 
con- 
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Book 3, 


Tit. 3, 


Homo- 
logati- 
ON, 


Quaſi 
contra» 


us 
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conſent ; ſuch as Homologation; 
as for inſtance, though a man 
be not obliged by a bond 
granted in Minority ; yct if he 
pay a part of it, or annualrent 
for it, afcer he is Major ; the 
Obligation is thereby homologate 4 
or own'd,, and becomes valid ; 
not from the time of the Homo- 
ligation, but from the date of 
the Write; and theretore it is 
fit that ſuch as deſign not to 
own , null , Or invalid deeds, 
ſhould abſtain from doing 
any thing , that may inferr an 
Approbation of them ; but be- 
cauſe Homologation , 1s actus ani- 
mi , therefore it ſhould not be 
proven by witneſſes. 

Becauſe all Obligations , can- 
not be bound up under general 
and regular names of Contracts . 
therefore the Law allows ſom. & 
Obligations , to paſs under th. 
name of 2uafi Contractus ; be _ 

2 cauſe 
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cauſe they have the reſemblance, Book ;z. 
and are of the nature of con- Tit. 3. 


tracts ; and theſe are Negotiorum 


Geſtio, whereby if any perſon N,,, 
manage your buſineſs advantagi- tiorum 
ouſly for you ; you are lyable Geſtio, 


to him for hisexpenſe ; thougl) 
you gave him no Mandate , 
leaſt ſuch as are abſent ſhould 
be prejudged by the negligence 
of their Friends; and their 
averlenes ro medle with 
other peoples affairs where 
they are to haye nothing al- 
lowed them for theirexpenles; 
As the Manager is lyablc to re- 
found to the Perſon whoſe affairs 
he managed , any prejudice done 
to him ſince, elſe any man 
might be invited officiouſly , to 
medle in another mans aftairs 
to his diſadvantage , but this is 
to be underſtood , þ inutiliter 
geſſeret ; otherwiſe it he acted 


profitably.; albeit the eycnr do 
not 
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Book 3. 


Tit. $o 


Tatory 


Cauti- 
onary 
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not ſucceed., he will 
expenſes. 


The other quaſi contraGus, 
are Tutorie, communion of goods, 
entring Heir , the Obligation of 
repayment that ariſes upon payment 
of what is not due; For it one be 
Tutor to you , he enters ina 
kind of Contiat with yon, 


get his 


whereby he is bound to admi- 


niſtrate your Afﬀairs, and you 
are bound to pay him his Ex- 
penſe; Butof all theſe I have 


treated elſewhere in their pro- 


per places, as I ſhall do of Ma- 
lefices , and what reſembles 
them ; whenl come to treat 
of Crimes, of which theſe 
may be properly faid to be 
branches, 

Having thvs treated of Prin- 
cipal Oblgations ; the only Aca 
eeſſary obligation that I need men- 
tion 1s Camionary ; whercby 
ONCc 
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one man becomes ſurtie for an- Book 3, 
other; cither to pay a ſam, or 3: 


perform a deed; kerwixt which 
rwo, there is this difference , 
that theſe that are Cantioners 
for a ſum , 1f they be bound 
conjuntly and feverally , 
with the principel Debitors, may 
be purſued without purſuing 
the Principal: and quoad the 
Creditor they are Principals ; 
but theſe who are Cautioners 
for performing of deeds; as 
cautioners for Executors and for 
eurators, or Fattors, or for 
Meſſengers , cannot be purlucd 
till the principal be diſcufled, 
for they being only obliged , 
that their Principals ſhall compe , 
or be honeſt; therefore they can- 


| not be lyableunrill the Princi- 


pals firſt be cited to compt in 
the one Caſe; or to anſwer for 
their Delinquencies in the other; 
and they are onely lyable to 
make 


258 
_ 3- make up what is wanting from 
it. 3. 


Relief 
of Cay- 
f10ners, 
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their Principals after they are 
diſcuſt. 

Becaaſe Cantioners for ſums 
bound Coxjunily and ſeverally , 
are Iyable as Principals ; there- 
fore their Obligation may ſub- 
fiſt; though rhe Obligation of 
the Principal Partiebe found nll, 
or reduced by any privitedge 
given to the Principal by Law; 
as if a Man become ca:2tion tor 
a Minor ,, or for a woman who 
is married , Nam ſivi imputet , 


who became a Cautioner for | 


ſuchz but 1f the Obligation was 
ablolutely null in it ſelf; as it 
the Principal did not {ign, then 
this Obligation becaulc it 1s but 
acceſtiry , retains ſo much of its 
ownnatureas to free the cautzoner 

Cantioners, are toget relief from 
their Principals, not only of the 


principal ſums, and annualrents ; 


brt of all dammage and intereſt ; 
: and 
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'* and whether the ſame be provided Book ,, 
by the bond or wot; and T3. 
waere there are many Co- 
| cautioners , they are lyable 
' in ſolidum , quoad the Cre- 

- þ ditor; But if any of them pay 
- | the whole ſum to the Creditor, 
f | though he ger aſtignation from 


!, | him tothe whole ; yer he muſt 
C only ſeek his Relief from the 


other Cantioners, with dedufiion 
Cr | of his own part , which procceds; 
O | albeit there be no clauſe of mw. 
+ | tual Relief in the Bond and j 
r | they muſt communicate to j 
15 | their Co-cautioners , what caſe | 
it they get by way of Tranſaction | 
n | from the Creditor , bur if they {|| 
it | get the ſaid caſe by a meer il} 
'S | Gratification, as by Donation , * 
er | ec. then they are not bound {| 
n | to communicate what eaſc | 
9 | they get; for a Creditor may | 
; | juſtly gratific one of his cau- 
3 | tioners as his Friend , or Rela- | 
4 tion | 

q 
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Book 3. tion, without being obliged to 


Tit. 3. 
ſubje& 


matter ual 9 


@Tbligations, tc. 


gratifie the reſt. 
To make Obligations eftet- 
it 1s neceſſar that the 


of obli- ſubject matter thereof be ſuch 
$4105, 25 Will admit of an Obligation , 


For , no man canoblige him- 
ſelf, to do what is cither in- 
poſſible , zmlawful , or diſhoneſt ;, 
nor to tranſmit rhe property of 
things Sacred ; ( theſe not be- 
1ng in comercio, and albeit when 
the Performance of Obligations bC- 
comes impreſtable , the Party 


is lyable for the Valuc, as | 


Dammage and Intereſt , yet in 


theſe the Value is not dae, Þ 


nor will hebe lyable in a pe- 


nalty, in caſe of nor performance. * 


But yet a Man may oblige 
himſelf, todo ſomething not 
in his own power ; as to cauſe 
another diſpone Land-s, and it he 
fail, he will be lJayable pro dam- 
na & intereſſe; Or bh the penalty, 


o 


CEDIS —_— 
SC BAT III..." a 


ll 


% 


Dbligations, Cc. 


Amongſt Obligations » Dona- Book 3. 
tion 1s allo reckoned , which Tit. 3. 
is an obligation proceeding from 
a Lacrative canſe or Title ; For 
he who voluntary and gratuitouſly 


Dona- 
tion 


' promilesto'give any thing , 1s 


thereby obliged to deliver the 
ſame ; and this Volzntar giving, 
is called, a Donation , which 
is in Law defmedto be A meer 
Libevality proceeding from no pre- 
vious compulſion. - - 

It may be perfeFed cither by 
IPrite , or without it 5 but if 
without Frite., it mult be 
proven by Oath. 

Donations , areeither Simple , Div. of 
Remmneratory , \Ot Mortis cauſa , Don: 
that isto ſay , Donations made 
in contemplation of Death. 

A Remuneratory Donation , 
called Ar-1#073r, 15 when a Man __— 
beftowes any thing not gratuitouſly, gry 
but to requite and -repay ſome Dona- 
good deed done , or to be done to tions 

him 


Book 3, 
Tit.3. 


Dona- 
tionin 
Con- 


Obligations, tec. 


him, and ſo is not purely a 
Donation. 

A Donation in eontemplation of 
Death, is when the Giver deſigns 
rather the perſon to whom be gifts, 
#0 bave what i gifted, than any o- 
ther, but wiſhis himſelf to have it, 
rather than him to whombe gifts it. 
And therfore, though pure Ds- 
nations arc not Revockgble, yet a 
Donation Mortio cauſa is; being 
of the nature of a Legacy; and 
no Donation is preſumed to be 
Donatis Mortis cauſa, ECXceprt it 
appear to be ſo, either ex- 
preſly, or by ſtrong preſump- 
tions, that the thing gifted ; 
was only gifted in contemplation 
of Death. 

Gitts , being a meer Libera- 
lity, are not preſumed; and 
therefore by Or Law , Debitor 
non preſumitur donare quamdin 


eſt debitor : But this being * 
. onely a preſumptio Furis , may * 
be 
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be taken off by ſtronger Argu- Book 3, 
ments , juſtly inferring , that Tit- 3+ 
* Þ Donation rather than payment 


way deligned. 

) 2 
"N | _ w—— | 
| q Title IV. | 
= | 
Of the Diſſolution, or Extin@licn | 
of Obligations. | 
| 
Aving cleared how Ob- | 
ligations are conſtituted | 
It remains now to con- | 


{11der how they arc taken off, 
and extinguiſhed ; which is ci- 
ther by a contrary conſent , or by 
implement and ſatis fafion. 

Since Conſent is neceſſary to | 
the conſtitution of obligations , ſo 1 
a contrary conſent , whither by a | 
Diſcharge, or patum de non pe- 
7 tendo, docs difſolve and extin- j 
J: guiſh Obligations 3 nam nibil 
: eff 


[- 
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Book 3: eff tam naturale, quam eo genere 
Tit. +: quidque difſolvi quo colligatum 
et; And therefore, it the obli- 
gation be conſtituted by Write , 
It requireth JYrite to the diſlo- 
lution thereof , which is cal- 


1 led a Diſcharge z And Diſcharge r 7 
charge, Tequire the ſame ſolemnities | 


that obligations do; bur yer, if 
the obligation was ſatisfied , via 


fati, as by intromiſſion witlr | 


Rentsof Lands, &c. It is pro- 
bable by Wirtneſles, asall Facts 
are. 
Diſcharges , are either gene- 
Diſ- ral of allithat Parties can ark, or 
charges elzims Or particular , of one par- 
_ ticular thing or ſubjed: And int 
parti» general Diſcharges , if any par- 
cular ticular thing be expreſly dif- 
charged therein , the general 
clauſe will be extended to Par- 
ticulars of no greater impor- 
tance, than thoſe expreſly 
diſcharged. 
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- | tive diſcharges , doe preſume , 
- ;, that all bygones are ſatisfied , 
? if they be immediately ſubſe- 
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| 


7 
xY 
: 
: 


i 
if 
q 
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! 
= | 


| a clauſe, diſcharging all preceed- ©" + 


| years granted by Merchants Pb: 
| who bought the Ferm of theſe 
| years , Will not inferr the pre- 


! ferred by Diſcharges for a 


| containing a diſcharge of the 


Mee nee earn emerge DRneney——nng ones 
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Diſcharges do ordinarly bear Book 3. 


ings till their date ; and albeit 
they do not, yet three conſecze- 


quent to one another, and 
granted by Parties, having Apocha 
power to diſcharge as diſcharges 'rium 
by Heritors , or Chamberlain , ©"*- 
to their Tennents; and there- 

fore dilcharges of 3. Subſequent 


{uraption 5 but it will be in- 


part of the three years granted 
by the Father, and the reſi by 
his eldeſt Son, as Heir; the 
Diſcharges _ in Write, 


whole years Rent ; {o that partial 
Recipts;, albeit they extend to 
M MOre 


266 
Book 3. more then the years Rent ; 


Or Ertittcfon #c- 


Tt. 4+ will not preſume , that all pre- 


pay- 


ment... 


ceedings are payed ; neither one. 


Diſcharge for three ſubſequent 
zefmes , Or years, the preſump- 
tion being inferred from renu- 
ing of the Diſcharges each year , 
without Reſeryation. 

Obligations, are extinguiſhed 
and difolved by payment , 
which is, performing of the obli+ 
gation 1n the preciſe termes thereof, 
and'is {ſo favourable, that it it be 
made bona fide , it diffolveth the 
obligationz" albcit he to whom 
it was made, had no right ; 
ſo payment made to a Proctera- 
*cr after the Procxratoric was re- 
vocked without the payers know- 
ledge, will be ſuſtained; and 
payment made to Miniſters ſer- 
ving the Cure, though they have 
no Title to the benefice ; will 
liberate the Payers. 


led 
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Obligations are likewiſe fulfil- 0 


# cd by acceptilations , Which Book 
F is an imaginary ſatisfation , Tt: 4 
Þ whereby the Creditor acknowled- 

| ges to have got Payment when Ne co 


and all the Priviledges of Pay= 
s ment, ; 
* Sccundo , by Compenſation , 
whereby if the Creditor of a 1i- 
Rquid, ſum , ; become Debitor to 
; his Debitor.,, in another" l;quid 
£m , the two Obligations extin= 
7#iſh each other iplo jrirez and 
mis equivalent tO payment in all caſ= 
s$, but it the ſwums be not /7- 
L14id , Of ita ſpecies or body be 
Traved tocompentlca liquid ſun 
[3c will not be allowed. 
Tertio , Oblization: arc taken 
| way by Innovation , which 1s 5 
whe changing one obligation for an- 
#ther, and if the perſon of the 
WDPebitor be changed, itis called 
 - {elegation, 
i Innovation is neyer preſumed 
i 2 CXCCpr 
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Book' 3. EXCept 1t be expreſly mentioned, 
Tit. 4- or that the obligation bears cx- 
preſly to be in ſatisfation of the 


j former, 
'K Duarto, Obligations are Cxtin- 
| oviſhed by Confuſion ; that is to 


lay, when the Debt and Credit 

meet in the ſame Perſon ; as 

Con'u- when the Debitor ſucceeds to 
Lon, the Creditor , or the Creditor to 
the Debitor,, Or a Stranger to 

C | both ; and the reaſon of the 
| Extinfion in thele caſes, is, be- 
[ caufe the ſame Perſon cannot be 


both Debitor and Creditcr. 


* LTH. = 
D 3 Ry 
COR a needed. Gat An Be... 


rs, 


I edt 
pe) 200007 
Hun" 9 HY 


» hr 


SIE IIa 


FIRES, HW ”, » 
64h Lang, IS - > R—_— C 
ae he's re 5 G94; 


Os 
s 


Th" 
OY 


ad; 


» 1% 


TITLE V. 
OF ASSIGNATIONS. 


Oc only Moveable , 
but Heritable Rights 
whereupon no Infett- 


ment has followed , and all 
Incorporeal rights requiring 
no Infefrment , ſuch as Rever- 
ſions , Patronages, Servitudes 

&c. are Tranſmiſſhible by Af- 
{ignation; But if Seaſin be once 
taken on an Heritable Righr 
it cannot thereafter be Tranf- 


mitted by Affignation but by Amg- 
Diſpoſition , which is a Write nauon, 


Diſponing Lands or other Moveable 
Rights containing a precept of Sca- 
ſin and Procuratory of Reſignation ; 
And tho a Litecent art firſt is 
to be compleated by a Seaſin 
as differing from other Heri- 

M 3 table 
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Book 3. table Rights only in its En- | 


Tit. 5. 


durance ; Yet being once 
compleated , 
alter be tranſmitted by Affig. 
nations for it continues not 
then to be a forma} Liferent 
Right in the'perſon of the Al: 
{igney , Bur reſolves only in a 
Temporaric Right during the 
Cedents Lifetime. : 


He who grants the Afin- | 


Cedent nations 1s called the Cedent , 


and 
Aſligny 


and he who receives it-, 1s cal+ 
led the 4ſgney. | 

An Afftgnation its alſo 
compleated by Intimation ; 
and therefore -in competition 
betwixt diverſe 'aſhgneys, the 
firſt Intimation-is-alwayes pre- 
terred; 'T his Intimation 1s made 


Intima- by a- Proctratoyr , who takes in- 


tion. 


ftraments in the hands of a Nb- 
tzr , that ſuch an: Aſſignation 
was intimated, ( fo that one 
man cannot be both Notar 
and 


- 


it may there- ! 


? 


j 


fs 
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 ©f Aſtignations 


and Procurator; ) and if after Book 3. 


this the Debitor pay the Cedent , 
he muſt repay it to the Aſrgney; 
becaule the Cedent was denuded 
by the affrgnation; and the in- 
timation puts the Debitor 1n 
Mala fide to pay the Cedent; and 
for that ſame reaſon, the Ce- 
dents oath will not prove againſt 
the afſieney, if the 4ſignation be 
for an Onerous cauſes ; 


Bur if the Aſſanation be Gras 
t:itonrs ; or for the Cedents be- 
hoof; or it the matter be 1/;ti- 
gious, the Aſſignation being after 
a depending Proceſs, in any of 
theſe caſes the Cedents oath , 
w1ll prove againſt the Aſigneys 


A purſute Or charge of horning, 
upon 'the Aion aſſigned ,, has 
likewayes the force and effed of 
an mntimation. © EO 

The Debitors private know- 
M4 ledge 


Df Alſſignations. 


equivalent to an rntimation ; 


Book 3. ledge of the Aſſignation , is nOt 

Tit: 5: Equivalent to an intimation ; 
but his paying a part of the | 
ſum, Or anmalrent for it, is | 


/- 


and much moze the writing 8 


tier promiſing to pay ; ſince 
that is in efle&t a renewing the 
Obligation. | 

Bills of Exchange, and orders 
by Merchants to pay , need not 
be intimated; becauſe in Com- 
merce, we are Govyerned by the 
Law of Nations ; nor need Aſg- 
aations to Reverfions be intimat- 
ed, becauſe the Regifration is 
a Publication of them. ( The 
Regiſtration of Seaſines atid Re- 
verſions being deſigned tor pub- 
lication ; )But the uſeing Inhibi- 
tion againſt the Cedent upon the 
Aſſignation is not equivalent to 
anIntimation,the chicf deſign of 
Inhibitions being for Executi- 
en and not for publication. 
Legal 


©f Alstgnattons. 


Legal and Judicial Aſſignations , Book 3, 
{uch as Appriſings , Ajudications, Tit» 5 


and Marriage ; need no Intima- 
tion; and that becauſe they 
are paſt , and expede pub. 
lickly. | 

A Blank, Band is equivalent 
to an Aſignationz and ſo muſt 


» be intimated , and in competi- 


tion with other rights, it is 


only preferred according to 


; the date of the intimation , that 
' the receivers name was filled 


UP 11 It, 

It is a general principle in Our 
Law , that in the competition of 
moe Creditors , the firſt compleat 
diligence is ſtill preferred; And 
therefore, an Aſiignation 1s 


- preferred to an Arreſtment , if 


it be intimated before the Ar- 


: reſtment, but if the intimstion 


and Arreftment be in one day , 
they come in pari paſſu; cx- . 
M5 ccpr 
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Atreſtments and' 


Book 3, CCpt the Arreſter be in mora 
Fit. 6. and do no diligence upon his 


Arreſtment. Or, that both Dilt- 
gences expreſs the hour of the 
Day , and the one be prior to 
the other. 


TITLE V1 


OF Arrgtments and Poyndings. 


\'H E ordinary Diligen- 
; WM ces, in Oxr Law, aftect- 
| ing Moveable Rights , 


are Arreſtment , which anſwers 
to Inhibition 1n Heritage, and 
poynding which anſwers to Coms 
priſing in Heritage, 


Arveſtment is the Command of 


a Fudge , diſcharging any Perſon 
#n whofehands the Debitors Move- 
ables are , to pay or deliver up 
the ſame, till the. Creditor who 
has procurred the Arreſiment to be 
taid-on , be ſatisfied, 

| Ar: 


7 OO NPI earn eo» 
& We 2 af) . 


»© La 


_ 
: [9 % 
CO? 


7 Ng I rag 7 ey —— »4 - 
IJ - ahet G £9 : 


P oyndings. 


Arreſtments may be laid on, Bock 3. 
by any 7 udge in whoſe Terri- Tir. ©- 


zories the goods ate; of bythe. 
Lords of the Seſsion wherewcr, 
they Iye,, and that by ſpecial 
letters of Arreſtment, or by a 
warrand expreſt in the ordina- 
ry letters of Horning : thele let- 


2 zers are executed by a Meſſen. 


life.” - 


—_ "ay 7 
”Y 


- ger,and if aftcr. 1t 1s laid on, 


the party in whoſe hands it 1s 
made, pay; he may be-forced 
to pay the ſame over again ,. 
or may be purſued Criminally 
for breaking Arreſtment,,. .the.. 
puniſhment being confiſcation , 


to be inthe Kings will *, 


' of Myeables and their perions —_— 


: we : ar.”. 
Arreftment .can only afte&t 17 Le 


moveables ; But all ſumes of. 


* money duc by bonds where- : 


upon no infeftment has fol- 


lowed are-Arreſtable' Xs And ng 
. | Sel. 1. 
reſted”, lo the ground thereof 1a; 


as moveables can” only be Ar- 


muſh 
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Atreſtments and 


Book 3. muſt only be for payment of 
Tit. 6. Moveable dcbts, or ex paritate 


rationis for payment of ſuch | 
dcbrs, which are not ſecured | 
by infeftment , and it reaches | 
only to the {urns already due, 
or for which the year or texpe 
1s eurrent. 

How ſoon an Aion is rail[- 
ed againſt a Perſon , his Goods 
may thereupon be arreſted, and 
this is called an Arreſtment upon 
a Dependence &3 but this Arref, 


reft, ment may be looſed by letters 
—_ a for looſing of Arreſtment, which 
Depen: paſſes upon a Common Bill, and 


ot 


a Band of Cautionry 1s given te 
the Clerkof the Bills * , where- 
in the Granter of the band obli- 


par, 22, NCcs himſelf to pay the ſum . if 
A@ 17. the Arreſtment be found lewful , 


and the ſums or gooas decerned 3 
to belong to the Arrefter; bur 
Arreſtments upon a Decreet , 
( or which is equivalent ) = 2 
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Poyndings. 


Regiſtrate Band , cannct b2 Book 3, 
loojed at all ; Except rhe De- Tir. 6. 


creet be turned into a Lybel, 
that is to ſay, the Lords do on- 


* ly juſtain the Decrect as a Ly- 
bel or Summonds againſt the 
Defender , or that the Areſt- 
ment waselaid on after the De- 
* crect was {uſpended ; for in ei- 
| ther of theſe caſes Arreſtments 


may be looſed eyen upon De: 
creets, 

Arreſftment being but a Perſo- 
nal probibition againſt the Des 
fender to pay, it laſts no longer 


* than the lifetime of him in 
| whoſe hands the Arreſtment 
 1smade; Cxcept it be renewed 
E againſt his Succeflors ; but it 
E dycs not with him in whoſe 
| Favours it was raiſcd, nor wich 
% him for whoſe Debt it was laid 
* on, and if the Debt be nor 
= liquid, the Debitors Repreſenta- 
| tive muſt be called-to the Lis 
* quidation, 7 i 


' 278 Atreſtments and 
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Book 3. In the competition amongſt | ,1 
Tit, 6. moeArreſters preterence is gran-} xþ 
R ted according to the priority | 
oms= m | 
petition £221 of hours; and the firſt Ar-| 
ot Ar= Teſtment is not preferred ,- ii þ 
reſt= the poſteriour Arveſter get the firſt Þ 
ment. Decrect, to make the arreſted i; 
Goods forthcoming ; for Ar. | 
reſtment, being only an inchoa- 2 

zed diligence , it is complearcd 

by the ſentence to make forth- *: 
coming : and yet it the Ar- | 

reſter did exa&t- diligence to F 
obtain a Decreet ; his raiſing 

the firſt purſute will prefer þ: 

him. He alſo who Arreſts. | 

on a Decreet, will be preferred Þ 

to him whoarreſts on a Depen- 

dance; and he who arreſts after 

the term of payment will be 
preterred ro'him who arreſts 
before the term ceteris paribus.” 

the Kings Penſions and gra- 

tuitous Aliments cannot be ar- 
reſted; becauſe they are _ 

| OL 


Poyndings. - 279 


for a patticular and favout- Pook : 
ft | able uſe; and not applicable to Ti: 6: 
1-!' the Arreſter. 
4 Poynding may be likewiſe ,,,,q. 
:- þ uſed againſt Moyeables by ver- ing: 
i: tue of /etters of Horning againſt _, 
it Fthe Debitors containing poind- eg J - 
| $9"e or any other inferiour judge, ac ro 
f his Decreet or precept * Which 1s K.C. 2. 
z- =done by a Meſſenger after the par. 1. 
d *dayes of the charge are expir- ga" .* 
= ed * the form thereof is;*The #*x c 
F Meſſenger after poynding the par. 1. 
*:o00ds, appryſes them upon tae Sefl. 1. 
"ground where he apprebends AG 4s 
them; and offers them to the 
* Debitor, for the ſum for which 
; they were appryſed, and if he 
' COmpEAr not , he . carries them 
0 the mercat croſs of the head burgh 
, of the (hire, or other Juriſdidion 
2 where they are poinded, and 
| there he appryſes them , and 
delivers them to the - Party, . 
| who is called the Pander: but if 
any 
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Arreſtments and 


Book 3. any compear, and offer to- 
Tit. 6. z#ake Faith that the goods belong 
zo them , and not to the Debitor, ' 
then the Meſſenger mult deliver 


them to that Pzrty, elſe he is 
lyable in a ſpwulzie. 

Poynding, 18 A judicial ſentence, 
and the Meſſenger is Judge conſti- 
tuted by the letters ; the Meſſenger 
writes likewiſe an execution of 
poynding, and that execution 1s 
better belieycd then any who 
offers to prove the contrare ; for 


that execution is onely quarte]- 


able by improbation. 


Arreſtment , being but an in- |: 


choated diligence , diſcharging 
the partie in whoſe hand the 
Arreſtment is made, to pay, 
the right to the goods arreſted, 
remain ſtill in the Debitor, and 
may be. poinded for his debt ;, for 
poynding is a compleat diligence , 
giving an abſolute right co the 
goods poynded, 

Poynd. 
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t0- | Poynding cannot be after the Book 3. * 
77 Sun isſet; For it is a Sentence. Tit, 7. 
r; | Labouring Oxen, or other x ,1,u;. 
rr. Plough Goods cannot be poynded ing oxen” 
is |; in time of labouring (leaſt la- ,_ _ - 
|. bouring ſhould be otherwiſe Fw 74 
e, diſcouraged ;) except there be ag gs. 
- no other Moveables upon the | 


- 


r ground to be poinded *. 
f 

Is | Title VII. 
on 


_ 


; Fr PRESCRIPTIONS. 


E Reſeription being a way 
= of evacuating and annul- 


y ling both Heritable , and 

e | Moveable Kights comes in here, 

, [after both theſe are explained. 

, | Preſeription is defined, an, ... 
{ |. Acquiſition of Propertie by the Poſ- "noma 


© ſeſſors continuing his poſſeſſion for 
© ſuch time as the Law determines , 
* Which was introduced not 
onely for puniſhing the zegl;- 


: F gence 


282 preſcriptions. 

Book 3, genee of the Proprietar , whoſ 

Tit. 7. owned not his Right for fof 
many. years; But likewayes, 
for ſecuring Poſlcſfors , andy 
ſuck as derived. Rizht fromF 
them ; and leaſt by a conſtant 
uncertainty, the Poſleſſors be- 
ing unſecure , might neglea 

be the improvement of what they 
poſſeſſed. C5 

Preſci: * FHeritable Rights, C under 

of Heri- . - 

table Which I comprehend 1Pad(3:s, Þ 

Rights, Heritable Offices , Servitudes, Pa-Þ 
tronages ,, &e. ) and all Actions % 
depending upon them , or-re- þ | 
lating to them ,  preſcrive with 
us in 49. years; if the Poſſeſſor 
being a ſingular ſucciſſor , have 
a Charter , Diſpoſition , or Pre- 
cept , and Seaſin in his Perſon ;: 
or being an Heir, haye a con- 
ant tract of Seafins , continu- 
ing and ſtanding” together , 
for the ſpace of 40. years, 
flowing upon Retoares , or Pre- 

fs cepts 


| preſcriptions. 28} 
{ cepts of Clare conſtat : For 9 the Book 3. 

' Law did not truſt a Seaſm Tit. 7, 

* alone, it being onely the aſ* , 7 ; 

| ſertion of a Notar. But Reverſions par. 22, 
; which are in the body of the A& 12, 

\ Poſleſlors Right; or .Reyerlſi- 

ons duely Regiſtrated, preſcrive 

not. | Pre- 

All Perſonal Rights, and (,,,.,f 

AFions relating to them , pre- perto- 

{crive- likewayes in. 40. years ; nal, 

If a Document be not taken up- rights. 

on that Right , that is to ſay, 
* EF If nothing be done, whereby the true 
i Proprictar declares his Intention to 
" þ follow andown bis Right F. 

In both theſe Preſeriptions , 
| the extroardinary length of 
| time, ſupplicsthe want of bone a 26 

fides in the poſſeſſor. But by par. ;, 
the Civil Law,jbings Sacred, Re- A 55. 
\ ligious Or Publick,, could not be 
! preſcriyed,nor yet things Rob. 
| bed or ſtollen, there being a vi- 
| tium real, which atesall thoſe 
things, 


| 


*K.].3 
par.s, 
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Book 3. things, but whither this will 


| L 


Tit.7. hold inour Law,isneither clear | 


by our Statutes nor Deciſtons | ; 
preſcrip AGtons of Spulzie, and Ejefi- : 
tions of oy, preſcrive in three years , þ 
particu- afrer committing thereof ; as | 


pw —q— to the ſpecialities of theſe Acti- 


ons, viz, The violent profits, 


and Oath in litem; But Minors |}, 


have three years after their 
*K.1.6, Majority *, : 
par.6, As do alſo Acttions for Ser- 
AQ. 82. wants Fier , Houſe meals, and 
«K.1.6 Merchant compts , except they 


Par. 6, 


' can be proyen after theſe three F 


Aa. 83, years by the Debitors oath + 
And removings, it Action be 


"£15. not intended without three 
Ba 82, Years after the warning , and 
in theſe laſt preſcriptions Mi- 


nority is not excepted. 


Aſlyſers Tf Afyſers err in ſerving a | 
man wrongouſly Heir , to his 
P redeceſſor 3 the Retoxrr may be k 


quartejled within 20, years; 


but * 


pteſcriptions. 


" 


Fin three years *, but the right 


Father, after a 105 years , 
being debarrcd by no time; 
\nam jura ſanguinis nullo jure civili 
| adimi poſſunt ; But this is to be 
underſtood where there 1s no 
ſervice, for it there be once a 
{ervice tho of a Wrong Per- 
fon , it cannot be quarrelled 
2aftcr Twenty years. 


-*Þ Ifa Perſon who is forefaulted 
: aſſeſſed Lands as Heritable Ten- 
F nant for J years, before the fore- 


faulture , without interrupti- 
on, the King is obliged to 
ſhowno Right , in the perſon 
of him who was forefaulted to 
#the Lands, or others that he 
i poſleſled ; becauſe its preſum« 

cd, that the perſon forefaulted 
7 | would 


il F bur the Aſ;ſers themſelves Can Book 3, 
| only be purſued for Error, withe Tit-7. 


* of Bloodit {elf never Preſcrives; *x.7 9, 
| and therefore a man may be par: 22. 
ſerved Heir to his Father or Grand. A& 13, 
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Book 3- would abſtraCt the writs, which 
Tit: 7+ quinquennial poſſeſſion 1s to be try- 


ed by an inqueſt of the Shire 
where the land lyes. And it the 


*K.1.6 Traitor was - in poſleſhon the 


Par. 9, 
At 2, 


time of the Forefaulture, tho he 
poſlefled not 5 years before 
the forefaulture; the King or his 
Donator , muſt be continued in 
poſſeſſion for 5 vears , that in 
the mean time the :Traitors 
Tacks and other Rights may 

be ſoughr out: | 
Arreſtments on Decreets and 
depending AGions preſcrive with 
in five years, viz. Arreſtments 
on depending aftions 5 years after 
ſentence and on Decreets 5 years 

atter their date. | | 

Meals and Duties due by 
Tennents preſcrive , if not purſu- 
ed within five years, after the 
Tennents removing s Minifters 
fiipends and multyres preicrive, - 
{o that rhey cannor be purſued 
aftcr 


preſcriptions. 


after fiveyears, except they 
bc proven by the Dibitors oath, 
or by Write. | 

| Holograph Bands, and ſub- 
Feriptions 1n compt bookg., -- pre- 


287 


Book 3, 
Tit. 7. 


crive in Twenty years, ex, 


rept they: be proycn by the de- 
bitors oath, _ 
And laſtly, all Bargans pro- 
able by witneſſes , preſcrive 
s to that manner of probati- 


n, if not perſued within five 


Years alter their date ; all 4Gi- 
1s on warnings, ſpulzies, ejeti- 
1s, 4rreſtments, Miniſters (ti- 
bends, &G. preſerive within ten 
ears; unleſs wakned eyery 


And for clearingthe meaning 
pf the ſtatute appointing theſe 
preſcriptions, by a Jate ſtatute 

{nno 1685.18 is ordained that, 
ul crhole Actions mentioned 


= 


I, 


ARQ.9. 


IN 


preſctiptions. 


Book 3. in the ſaid Aﬀt 1669. which 
Tit. 7. were intented or depending 


before the dare of the ſaid Act 
1685. ſhould preſcrive within 
5. years thereafter, if they be 
not wakened within that 
time; and all Atﬀions to be 
intented after rhe ſaid Act 


ſhould preſcrive within five 
vears if they be not wakened 


within that time. 
All theſe preſcriptions run 


de Momento in Momentum , {0 


that the preſcription runs till the ' 


laſt moment of the time al- 
lowed'; but they run only 
from the time wherein the 
debt could have been purſued, 
fince till then the Proprietar 
could not be called negligent, 
which negligence is the main 
foundation of preſcriptions , and 
therefore preſeription runs not 
againſt a Band from the date 
thereof ; but only from the 
term 


ih. JW an. ad ie. as es. Es. ee. 


pain, + A oc hyp bd = on wa 


A 


| 


Caſes, yet = bygones due 


preſcriptions 


20g 


term of payment; and pre- Book 3. 


randice , runs only from the 


| ſeription of an aftion of Ware Tit. 7. 


Eviion *; becauſe no man +*x, 7.6, 
is Iyable in Yarrandice, till the por. 22. 
the Lands be Eviffed; and At 12 


from the ſame principle 1t 1s , 
that Contra non Valentem agere 
non currit Preſeriptio 3 and that 
Preſeription runs not againſt 
Minors in moſt Caſes, in whom 
Negligence is not Puniſhable , 
ſince 1t proceeds from no De- 


F fgn; but from the Unripneſs of 


of their Age, 

Vaſſals cannot preſcrive a- 
oainſt their Swperiours ;, becauſe 
the Vaſſals right acknowledges 
the Swperiours 5 Nor can I azcks 
preſcrive a right to Teynds be- 
ing incapable of ſuch rights 
after the Lateran Council; but 
though the righz it (elf pre- 
{crives, in neither of theſe 


by 
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Bock 3. by Vertze of theſe rights before 
Tit, 7, Fourty years, May preſcrive. 
Preſcription runs againſt the 
Kirk, and Mortifications ;, but 
on the cther hand, becauſe 
Church men are negligent, and 
rights may be loft in the change 
ot Intrants, therctore, I) years 
peflefion , 1s {uſficient to main- 
tain a Church man in poſſeſſion ; 
which is called , Decennalis & 
Triennalis poſſefſio z and 1s a fpre- 
ſumptive title, and ſufficient 
til a better be ſhowen, by 
which ir may be excluded; 
for preſumptio cedit veritati. 
Preſeriptions run likewayes 
againſt the Kingz Except 15s to 
His Mzj jties annext propertie ; 
or to his un-annext property 3 
whereof the ferms , datics, or 
fea ferms , have been compticd 
I *K C.1 for in Exchequer , {ince 4nug/t 
© Ca tage  FRN 
Any deed, whercby the 


#r1te 


Preſcrip 


tionn, 


preſcriptions. 


true proprictar owns his right , 
during the courſe of the pre- T*. 7. 
feription , is called interreyption ; 
and preſeription is interrupted 11 
Our Law, cither by a proceſs, -.... 


8 


vie Paws, So 


d1li- 


CIPLCS, 
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Book 2, 


lice 4©® 


or a charge raiſed within tbe years ris 
of the preſcription ; and a citat!- 

on on the firſt Summonds , 1n- 

terrupts.tho therafter paſt irom 

pro loco & tempore ;, But regiſtra- 
tion of a write interrupts not 
preſcription;And interrapiion by 
citation , 1s not {ufficient unleſs 
it be made by Meſſengers p<Lr- 
{onally or at the partics dwel. 
ling houſe, and thar it be re 
newed eyery ſeven years ** ; 
and that the Execution be {ligncd 
by the Me ſſenzer and witn:ſſes. 
uſed npon a 
writc interrupts, as to all par- 
ties concerned therein, tor it 
hinders the write it {elf to pre. 
ſcrive; And t 
gence agaiait any of mo? prin- 


xr,” » 
par. 2, 
Sei]. x. 
Att 9g. 


a - = 


—_ 
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Book 3. Cipals or "againſt any of the | 
Tit, 8. cautioners, Interrupts preſcription, 


quoad the whole principals and 
cautioners; & interruption as to 
a part interrupts the preſcription 
of the whole; ſo that if a man 
arreſt the meals and duties of 
any part of a Barrony , he in- 
terrupts preſcription, as to the 
whole Barrony. 


TITLE VIL 
Of Succeſſion in Heritable 
Rights. 


Aving formerly ſhew- 
ed how Rights whe- 
ther Heritable , or 


Mzqveable, Real , or Perſonal , 


are conſtituted , and how they . 


are tranſmitted to ſingular 
Succeſſors : It remains now 
to conſider how theſe Rights 
are tranſmitted by Succcſh- 
on , beginning firſt with Suc- 
ccihon in Heritage. 

An 


Ba Es VS on. otEn 


* — M"* 5 WW T <4 


Ieritable Rights. 


An Heir 5 is he that ſucceeds Book 3. 
| wniverſally to all that belonged to Tit. 8. 


the Defunt ,, and is therefore in 
conſtruction of Law , one and 


the ſame perſon with the DefunGd. Heir. 


Though the Executor , be in 
cflet the Heir in moveable 
Rights, yet we call thoſe only 
properly Heirs, who ſucceed in 
Feritage; and with us there 
are ſeyeral kinds of Heirs di- 
ſtinguiſhed by their ſcyctal 
denominations. 

The firſt , and chicf kind 
of Heirs, are the Heirs of Lyne , 
who are ſo called, becauſe 
they ſucceed Lineally , accord «+ 


' Ingtothe Right of Blood, and j;.. «+ 


they {ucceed- thus , 

Firſt , Deſcendants, accord - 
to the proximity of their Degree , 
in which the eldeſt Son is 


preferred to all his Brothers, p.c..,: 
" and all the Brothers to the gan:s. 
Siſters , and if there be onely 


N 3 Siſters 


Of Succeſsion in 


204 
Book 3. Siſters, they ſucceed all equally. 
t::.8. The next degrce, 1s Grand 
Children, and their great Grand 
Children , &c, who tucceed all 
in the ſame way. 
It there be no Deſcendants , 
©.n, then Collaterals ſucceed, in 
alla. "* , k 
terats Which, the firlt degree is Bro- 
thers 3 ana Sitters German 5 for 


ec whole blood excludes the half 
Ford; and Brothers the Siſters; 

nd Brothers by the Yathers- 
fie excinde Brothers by the 
Mothers ſide ; there being no 
Snecelfion with us by che Mo- 
thers fide, 

Failizg Deſcendants , 
Brothers and Siſters, whether 
German Or Conſengninean , the 
Succeſſion aſcends firſt to the 
Defunfts own Father , who cx. 
cludes all his own Brothers and 
Siſters , the Defunfs Uncles and 
Ants, and failing them the Fa- 
ther Brother C obſerying the 
me 


and 
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ſame Rulesformerly mention- Book x, 
ed, in the {ucce{hion of Brothers Tit. s, 


and Siſters) and failing the Fa- 
thers Brothers and Siſters, the 
Grand-tather ; and afier him 
his Brothers and Siſters the 


fame way ; according to th! 


Propinquity of Blood ana {© 
upwards as long as any Protin- 
quity can be proven, all wit: 
failing the King fuccceds as Ti 
t71uF D2res. 

It is to be obſcryet that in 
Feritage , there 1s a Right of 
Repreſentation , wherchy the 
Deſcendants exclude fill ric 
Collaterals ; though nearer by 
many Degrecsto thc Stock, or 
Communis ſlipes; And thas the 
great Grand Child of the cj ct 
Son ſecludes the ſecond Pro- 
ther; becaule, he comes in 
place of, and to repreicuts 
the elder Brother, his great 
&rand Father. 

N & 


The: 
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f> 
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Book 3 
Tit. $. 


Heir. 
i p 
Move. 
ables, 


Succeſsion fn 


The Heir of Line. has Right 
to the Heirſhip Moveable: , and 
excludes all other Heirs there- 
in; "Heirſhip Moveables are the 
beſt of each kind of Moveables , 
which is given to the Heir; 
becauſe he is excluded from 
all other Moveables ; it there 
be Pairs, or Dozens, he gets 
the beſt Pair or Dozen ; but in 
others he gets only one ſingle 
thing; None have right to 
Heirſhip Moveables, bat the 
Heirs of Prelates , under which 
are comprehended all Beneficed 
Perſons, the Heirs of Barrons , 
under which are comprehend- 
ed all who are Infeft in Lands 
or Anualrents , though not e- 
rected in a Barrony; And the 
Heirs of Burgeſſes, by which are 
meaned , A&uzsl Trading , bur 
not Honorarie Burgeſſes z And if 
a Man was once a Baron , he is 
fill preſumed to continue ſo, 
EXCept 


Heritable Rights. 


2G7 


EXcept it can be proved, that Bok 3. 


he isdeveſted ; and that 1s th 
ſenſe of the Brotard , ſemel Baro 
ſemper Baro. 

An Heir of Conqueſt , is hc 
who ſucceeds to the Defund in 
Lands and other Heritable Rights, 
to which the Defun&t did not him- 
felf ſucceed as Heir to his Predece/- 
ſors, as for inſtance what a Fa. 
ther leaves to a ſecond Son is 
conqueſt , tho he got the ſame 
irom his Father , Becauſe he 
was not alioqui ſucc:ſſurus ; Bur 
if the Father diſpone to his 
Eldeſt Son any part of his E- 
ſtate this is not conqueſt , bur 


 Preceptio Hereditatis , becauſe 


he was Alioqui ſucceſirrus , And 
the Rzle is, that Heritage de{- 
cends and Conqueſt aſcends; {o 
that ifthe midle of three Bro- 
thers dye ; his immediate el- 
der Brother would be his Heir 
of Gonqueſt ; and it a Son of a 

N 5 ſecgud 


© Tit. S. 


Heir of 
Con- 
gueſt, 
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Pock 3, ſecond Marriage dyc, leaving 
Iit.S. three Brothers of a former Mar- 


riage , the youngeſt would 
{ucceed in his conqueſt Jands , 
and this I conceive was intro- 


duced, for enriching the elder - 


brothers, whom Onur Law ſtill 
favours; whereas Heritage muſt 
deſcend according to the Law 
of Nature. 

Theſe Heirs of Conqueſt , have 
right to all Lands, Annalrents, 
Heritable Bands, and others ; 
whereupon TInfeftment did or 
might follow , but they have 
no right to Tacks, Penſions, mo- 
veable Heirſhip, and all other 
Rights , having Tra@um futuri 
zemporis , and requiring no 1n- 
feftment \ and ſo not Competent 
to Exectutors 4 all which Eclong 
to the Heir of Line. 

The Heir Male , is the near- 
cſt Male who can ſuccecd ; and 


all Heirs of Line, ate alſo cal- 
led 


Peritable Rights. 


led General Hoirs ; becaulethcy Pook 3. 
ſucceed by a General ſervice i. . 


and repreſent the Defur@ uni- 
ycrſally. 

The Heir of Tailzie, is he 
to whom an Fſtate is Tailzied 
ſocalled , becaule the legal Suc- 
ceſſion is cut off in his favours 
from the French word, tailer , to 
cat , and the matter of tailzies 
may be Saummed up in theſe 
few Coneluſions. 

Firſt it a Fiar or Proprierar 
doe only ſubſtirute the per- 
{ons who are to fucceed on to 
another, thus is called a Simple 
Deſtination ; And it may te 
broke or altered by the ma- 
ker or by the reipective mem- 
bers as they ſucceed, even tho 
an Inhibition were {erved 
thercon, tor taere being no O- 
bligation not co alter , there 
can be no tcandation jor at 
Iahibtiions 


I? 


, . 
SEN _ 


I Fleir of 


Book 3, 
Tit. 8, fign thar his tailzie ſhould not 


ucceſsion in 
if the maker de- 


Secundo , 


be altered , heeither Adjedts 
a Prohibitory clauſe de non ali- 
enando , and then tho the 
maker may alter ir; yet net; 
ther the Inftituts , nor Swubſti- 
txtes Can alienate by any vo- 
Juntar or gratuitous deed ; for 
elſe that deed would be re- 
duceable on the AG# of Parlia- 
ment,1621,as done in prejudice 
both of the maker and of the 
remoter Subſtitutes , who are to 
ſucceed, and who are Creditors 

by the ſaid Prohibitory claule; 

Or Inhiblcion, may be raiſed 
upon the ſatd Prohibitory 

clauſe, after which the Tailzied 
Lands cannot be diſponed,cyen 
for an Oneroxs cauſe. 

Tertio., If the maker Deſign 
that the railzied Lands ſhould 
not be alienable, even for One- 
rows pruſes, then he adjes = 
Lac 


— 


- to& inprejudice of the zailzie 


Ieritable Bights Zol 


the Padium de non alienando , a Book z, 
clauſe irritant -and Reſolutive,de- Tit. 8. 
clairing all deeds done contrair 


to be null & void , and in that 

cale all Poſterior Alienaticns , 

even for Onerous Cauſes will 

be reduceable; tho no In- 
hibition be raiſed thereupon ; 

And becauſe ſuch clauſes pre- 

jadge Creditors and com- 
merce very much, and ſeem 

to be inconſiſtent with the na- 

ture of Propertie and Domini- 

um, Therefore an * ACt of 
Parliament was neceſlary for * King 
ſecuring them; & generally in James 7 
all rheſe caſes, the contrarveen. x" ;> 
er prejudges not only him- ; 
ſelf,bur all the heirs that might 
ſucceed by him , {ſo that there 
is place for the next-Subſtirute 
who may in either of theſe 
caſes, ſ:rve himſelf Heir tothe 


Maker ; tho generally o M: 


Sttcceſston in. 


Book 3. ſhould be ſcryed Heir to him 
Tit. 8. who was laſt infeft,) or he may + 


ſerve himſelf Heir tothe Con- 
trayeencr who was laſt infefr, 
without being obliged to fulfil 
his Deeds, 

©uarto, If a Man oblige him 


ſelf to tailzie his land s, he is * 


obliged once to taiizic, but not 
to continue the tailzie ; bur if 
the Obligation be made for an 
Onerous cauſc, the {ame isnot 


revo. kable, as if the tailzic be - 


mutual. 

Duinto, Where Tailzics are 
made to two Strangers joynt- 
Iy, and their Heirs . they {uc- 
cecd to equal halves ; aid they 
are both Fiars; Bur it lands be 
taken to a Man & his Wife in 
Conjun-:ficand Liiercnt, and 
their Heirs , the Husband is 
Far, and the Wites ConjunCt- 
fie rcfolves only in « Lifercnt , 
pnd yct 1n Subllitutions to 
MOoyC- 


_— 
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moveables, both their Heirs Book 3, 
it, 8, 


would {ucceed equally. 

Sexto, In Conjuncthes theſe 
general Rules hold , that the 
Husband is Fiar,becaule of the 
prerogative of the Sex; And 
that he is Fiar on whom the 
laſt termination falls ; yet both 
theſe Rules hold only preſump- 
tive, and may be oyerballan- 
ced with ſtronger preſumpti- 
ons ; Asfor inſtance, it the re-. 
verſion of lands belonging to 
the Wite as Heretrix. be taken 
to the Husband and VWitc.and 
thejr Heirs; the Wifes Heirs 
would exclude the Husbands 
Heirs ; For it is prcſumable 
that the reverſion ſhould fol- 
low the Heritable,Right.; Ur, 
it a Father ſhopbq take ſecurity 
in lands to,#j;mſelf, his S6n,and 
their He4rs, the Father would 
remaih Fiar, which docs like- 
wile F nold , tho the ſecurity 

Were 
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Tit: 8, 


provi. 
lion, 


Book 3, 


Heirs of 


Sltccefiton in 


were taken to the Father and 
Son nominatim. , and the Sons 
Heirs , even thothe Son were |, 
infeft ; for ir 1s pteſumable | 
that the taking infeftment was 
only cligned ro compleat the 
ſecurity, and to ſubſticute the 
Son , but not to exclude the 
Father trom his own Fic; And 
generally in all ſubſticutions, 
the chief thing to be conſidered 


«is, thedefign of the Parries. 


Heirs of Proviſion , are theſe 
whoſucceed by yertuc of a par- 
ticular proviſion in the infett- 
ment ; ſuch as the Heirs of a 
ſecond Marriage ; And as to 


theſe Heirs of Marriages , we 
may obſerve two things, firſt, _ 
Fihct if a Father by his Con- 

- tractof Marriage, be obliged 
to employ a ſum w2 himſelf, 
and the Wife in Conjwnttfic ; 
and the Heirs of the Ma; Tiage, 
he cannot in prejudice th&'t col 
: 10 
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'o(6) any fraudulent gratuitous Book 3. 


deed , tho he may provide a Tit. 8. 


Joynter ro a ſecond Wite; or 
provifions for his Children of 


| a ſecond Marriage. 


= 


i 


4 


| 


Secando , Though a Father 
may aflign or diſpone ſums to 
Children, when extant, where. 
by they will be preferred to 
poſterior Creditors as becoming 
Fiars by tne ſaid Rights; yer 
it the Father diſpone to Chil- 
dren to be procreat, this will 
be conſidered only as a Deſti- 
nation and ſo will not hinder 
the Father to make poſterior 
Rights; or even poſterior Cre- 


| ditors to afte&t by Diligences 


what is ſo diſponed. 

Tertio, Proceſt will be ſuſ- 
tained atthe inſtance even of 
the appearend Heir of the 
Marriage, againſt the Father, 
to fulfill the ſpecial Obligations 
therein, or to purge any deeds 
alrcady 


| — 
— 


| (i 3Ie 
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Bock 3, already done by him in pre- | 
Tit. 8, judice thereof, : 
Alkeir, where Heirs are not 

ſpeciaily deſigned in any right, 

the Heirs of Line , exclude all F 

other Heirs; yet if a Man take | 

lands to himfelt and his Heirs | 

Male tailzie, or provigon ; ard 
thereafter acquire reveritons, |! 

or I acks oi the ſame lands to J' 
himſelt and his Heirs; theſe þ 
Ono will accrets to that ip2- 
cial Heir ;- tro whom the land Þ 

was provided ; for it 1s not pre- | 
ſumable , that a Man would | 

give thc lands to one, and rhe 

rights ofthem ro anotizer Heir. 
When Women ſucceed, all 

Heirs theſe of one Degree ſucceed 
Portio- equally , and becauſe the E- 
ners. ſtatcis divided amongſt them, 
they are called Heirs Portioners, |: 

the Eldeſt not ſecluding the 
Reſt, and having no adyarn- 

tage oyer them, But where the 
Rights 
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 E Rightsare indiviſible , ſuch as Book 3, 


Titles, Juriſdifions, Superiorities, * S, 


and all the Caſualities of theſe 


ESuperiorities; ſuch as Ward, 
' Marriage, Nonentrie, Feu-duties, 


ec. theſe fall all to the Eldeſt 
Heir Female without divilion , 
rogether wich the principle 
Mcſſuage, it being a Tower,or 
Fortalice; for other houſes are 
divided equally. 

All theſe Heirs are lyable «- 
for their Predeceſſors debts, in 
ſolidem,it they once enter Heir; 
except Heirs Portioners, who 
are only lyable pro rate , and 
Heirs ſubFitute 1na lum , who 
are only lyable to Creditors, 


$in the value of the Summ, to 


which they are ſubſticute. But ,, 


I they have in SCOTLAND =" 


{a Priviledge which they call Diſcuf- 


the Benefit of Diſcuſſion, whereby fon. 


rhe Heirs of Line muſt be firſt 


* purſued , to fwulfil the Defunds 


deeds 


Book 3« deeds, Or pay bis debts; And i 
next to theſe the Heir of Con- þ 


Tit. 8 


Heir 
Attiye, 


Heir 
Faſliye 
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gueſt, the Heirs Male, the Heir of 
Tailzie, and Heirs of Proviſion ;, 
Bur for fulfilling a deed relat- 
ing to particular lands , the 
Heir who ſucceeds in theie par. 
ticular lands, mult be firit pars 
\ucd, without diſcuſinz ; and 
that which is meant by Diſcuſ- 
fg, 1s, that the Creditor mnt pro. 
ceed by Horning, Capti:n, and Ap- 
pryſing or Adjadication againift the 
Feir;who istobeDiſcaſſed, betore 
he can reach the other Heirs. 
An Heir 1s faid with us, 
to be Heir aive, who is lerved 


Heir, and may purſue , where- | 
as he whom the Law makes {| 
lyable to be Heir, is faid to 


be Heir paſſive; As when the 


apprarand Heir is infeft upon a þ 


precept of clare conſtat by the 


Szperiour , or otherwiſe medles ® 


When ? 


with his Fathers Eſtate, 


Fad 1 et 


ak 
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ad When the Predeceſſor ayes , Book 3, 
: he who ſhould be Heir, ( and Tit. 8, 
"| therefore is called, appearand 
* of . 7 | 
Heir , ) has year and day al- Appea- 
lowed him to deliberate whe- 72nd 
ther he will be Heir , which is ©" 
| called, annus deliberandi *; « g,. 
{ and which is indulged by the gelib. 
{ Law; becauſc if a man enter K. Ja. 6. 
if. | cnce Heir , he is lyable to all Par 23+ 
" þ the debts though far exceeding © 7? 
, | the Eftatez; and within that 
”" | year, hecannot be purſued , 
_.. | nor obliged to cnter; but af- 
tcr the year is expyred, the 
Creditor may charge him to enter 
Heir , and if he reſolve not to 
7 cnter, he muſt renounce any 
* Right he has by a writ under his 
hand, $ 
{ This year is compted from . 
' the defunfs death ; Cxcept in _ 
a pofthum Child, who has a chij1g 
| year allowed him , after his *' 
2 Birtn, and not only —_y 
. this 


© vb 
k2 He 
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Book 3: this year ; but after it expires,” 
Tit: 7. the appearand Heir without 1n-'. 
H ſtrufting any Title , may pur-;/ 
'Y' {ue for exhibition of all Rights,/ 
'F: made to his Predeceſſors ; and off. 
IR all Rights made by his Prede-, 
We! ceſſors , to any in his own Fa- 
milly; (but not to Strangers ) ;: 
to the end he may deliberate ,j 
whither he will enter Heir ; the 
apperrand Heir may allo de-f 
fend his Predeceſlors right ,| 
and continue his poſſeſſion by |: 
purſueing for Mailes and Db 
zies though he renounce. vi4.} 
ſupra Book, 2. Title 9. S Life-# 
rents, FS 
If the appearand Heir reſolves | 
tO enter Heir to his predeceſſor , © 
he muſt raiſe Briefs from the® 
Chancellarie, which Brief is al 
command from the King , to thch 
Judge ordinary , where thck 
lands lye , to cauſe try by anf 
aguel » Confiſting of 15. | 
{worn # 
6 
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res,': ſworn men whether the raiſer pg, ;, 
n-': of ehe Brief be neareft Heir, and Tit. s, 


ut-| this is executed or proclaimed 
- at the mercat Crofs where the 
lands lye; and if at the day 
appointed , the Tngueft find 
- him tobe the next perſon who 
- ſhould ſucceed , they ſerve hing 
| Heir by a paper,which 1s called 
| 2 Scrvice, and which being re- 
*F turned be them tothe Chancel- 
- celariez there is a write given 
uy j'O the Heir ; and which iscal- 
Jak led, the Retour, becaule it is 
44.) their anſwer, and return to 
if e-f the Chancellarie of the points con- 
= taincd in the brief; and therc- 
S 2 after, the perſcn who 1s ſcryed 
> Heiris intcit by Precepts out 
” of the Chancellarie , which In- 
: feftment muſt he given by the 
| Sherriff, or his Deputes and the 
© Sherriff Clerk as Notay thereto ; 
and it the Service was to any 
* Particular Lands, it 1s called 
a ſpe- 
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b- 
Bock 3. a ſpecial Servicez but if thereſy n 
Tit. 8. was no Land deligned, it is; \ 
only called, a General Service; |# tc 
and this General Service may | 
be before any Judge, and is} 
ſufficient to eſtabliſh a RigheÞ 
to Heritable Bands , Diſpoſitions, | 
Reverfions, Turiſdifions, and} 

all other Rights, whereupon 

the DefznG was not infeft , nor 
needed to be infeft 5 and a ſpe- 
cial Seryice includesa gencral F 

{ſervice but not e contra. 

The General Brief. hath only 
two points or heads , viz. it the | 
General Defundg dyed ac the Kings peace; | 
Brieff. nd if the raiſer of the Brief | 
be the next Heir , but the ſpe- | 
cial Brief , has ſeven , viz. when þ 
the Defun# dyed, Secundo , It Þ © 
he dyed laſt vet, and ſeaſed, Þ 8 
at the Kings peace. Tertio, Thar Þ l 
the raiſer is next heir. Dnarto , | t 
Ot whom the Landsarc hold- Þ* 

en incapite» Puinto, By what | 


ot =O mm wir —OytyG s-a38 


MAanncr | 


+ 
eſs manner of holding. Sexto,, Book 3: 
Is I What 1s their O14 and new ex- Tit: 7: 
ed tent. Septimo , Whether the: 
| raiſer be of lawful age 5; and in 
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| whoſe hands the Lands are at 
| preſent. 


Sometimes likewiſe , the 


| Vaſſal without ſerving himſelf 


Heir , gets a precept of ſeaſn 


| from the Swperiour z wherein , 
| becauſe the Szperiour declares, 
| That it is known to him , #hat 


ſuch a Man is Heir tobis Father 
it is therefore called, a Precept 


| of Clare conſtat;, which therefore 
| makes the Obtainer lyable paſ- 
8 five, toall his Predeceſſors debts 
| but gives him only right aGive, 
! ro the Particular Lands contain- 
{cd in the Precepty nor will it 


E give him a right eyen as to 


{theſe Lands, except againſt 
| thoſe who derive right from 
| the Szperiourwho gave it. 


Bailiffs alſo of Burghs Reyal, 
| O do 
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Bock 3. do Tufeft their Burgiſſes in 
Tit. 7. Burgage lands Fby giving them 
« - ſeaſm as heirs, and delivering # 
1 them for a Symbole, the Heſp | 
27. and Staple of the Doors, and the ft. 
fſeaſin in that caſe , 1s in place of 
a ſervice ; as totheſe lands; but Þ 
is not 1 other caſes a {uſi-| 
cicut aFive title, and theſe jea- 
f25 muſt be given by the Bailies | 
2nd -the - Common Clerk, of the 
Burgh, as Notar, otherwiſe they | 
are null. 

The Heir who 1s Retonred , || 
holds either his lands of the 
King ,; and then he gets precepts | 
out of the Chancellary, to the 
Fudge Ordinary ,- to Infeft him ; | 
which it he refuſe, rhe Lords 
upon a Supplication , - will di- 
ret Precevts to any other Per-F 
fon, who is thereby made af} 
Sherriff in that part ; but if the 
lands hold ofanother Swaperi- | 
2zr , then either that Szperionr | 

1S | 
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is himſelf entred or not if he Pook 3« 
beentered he will be charged 7: 
! by (Four Conſequtive Precepts , 
þ | to eater the Heir; and 1t at 
| laſt he diſobey , his imme- 
8 diate Superiour will be charg- 
cd, and ſo till the Heir arrive 
. Þ at the King, who never refuſes 
ro enter any; and it the Supe- 
riour be not entered, he muſt 
| be charged upon 40 Dayes to 
! Enter, that being himſelf 
| entered ,..: he may emer his 
| Vaſſal; and it he refuſe, Or 
delay he loſles all the Nonen- 
| tries of his Yafſal during his 
| Lite ; butnoother Caſualiries; 
- | becauſe quoad theſe he was not 
as | Crulpable. 
i-*& Though: the Perſon who 


7 ſhould beHeir, do not enter 

| tO his Predeceſſors Heritage z yet 
he may be made lyable to his 

- | Predeceſlors debt by two Pf. 
-f five Titles, —_— to Heritable 


2 Rights 
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Book 3, Rights ; viz. Geſtionem pro heve- 
Tit.7. de, and as Swcerſſor titulo Iucra- 
#iv0 poſt comraGum debitum , and 
there is a third paſive title rela- 
ting to Moveables, which is 
called Vicious Intromiſſion.| 
Pebav= Behaving as Heir , or Geſtio 
= eg pro:Herede, is when the Per- 
_*- ſon, who might have been 
heir , immaixes himſelf , and 


intromits. with either the move- | 


alle Heirſhip , or any Heritable 
Eſtate, belonging. to. the De- 
funt; in which caſc, he is 
lyable to the Credicors, not 
only according to the value of 


what he intromittedwith ; but 


as far, and in the ſame man- 
ner as if he had been cntered 
Heir; .and. yet the Lords will 
not {uſtaine this paſive tizle, be. 


\ 4 


cauſe of .its extraordinary ha - | 


zard where-the intromiſhon 1s 


very ſmall; or where he has |} , 
colourable Title, to which he it 


might 2 
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might aſcriye his intromiſſion, as Book x, 
aFaforietrom' me Compryſer, or Tit 7. 

the Dongtor to, the Eſcheat , or 
Recognition , - Geſtio pro herede , 
being Magis animi quam fatti , 
which Fadories will defend ; 
| though there was no Declarator; 
but if the appearand Heir ha 
no Factory, it is not ſufi-icnt 
to alledge the Defun&t dycd 
Rebel, and fo could have no 
| Heir ; except his Eſcheate was 
declared before intenting the 
| Purſaers AQtion ; nor will this 
Paſhvericle, nor vicioxs intromiſ- 
fien be ſuſtained beyond ſimple 
' Reftitation, EXCept they be pur- 
| ſued In tacIntromitters;ownLitcs 
time, they being kinds ofdelis 
But he will not be lyable, 
it the DefunFs Right was rcdu- 
ced, though after his intro- 
miſhon; and ſince this Paffive 
Title , was introduced . by 
& the Lords of Seſvion, in Fayou xs 
; O 3 ol 
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Book 3, Of the Creditorr',” to deter 9p- 

Tit: 7: pearand heirs ;ftom ' Fradiileit 
Intromiſtion ;, therefote AN ap« 
pearaid heir; paying .his Pre. 
deceſlors debt will not infer 
this paſive title ; ſince that is for 
the advantage of Creditors ;; 
nor will the getting'ot Money 
for ratifying- a” Eomprylſings | 
thar is expired, infer this 
paſive title , ſince the Creditors 
would have gotno Advantage | 
by that Right; bur if the 
Appearand Heir had conſented 
before the Compryling: was 
expyred, it would bea paſsize 
zith;, becaule as Heir, | he 
might haye redeemed theCom 
profing, 8 if an appearand Heir 
grant bond to a confident Per- 
{on for his.own behoof & that iſ 
confident perſon compryſes or | 
Adjudges the Heritage there.|j | 
upon his intromilſfion by ver-J 
tue of that Appryſing will} 

raot | 


© ing Heir and fo bcing ivable 
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not defend bim * againſt this pg x. 
PaſhveT itle whether the legal Tic. ;. 

be expired or not but he will | 

be lyable as if rhere, were no 4 26" 

fuch Right in his Perſon.. 28 Feb: 
Stcceſſor titrlor Iucrativo, 1S 1662, 

where the Appearand Heir , to 


preclude the necellity of enter- 32*c<- 


tit: lucis 


to the Creditors, gets a Diſpoſition 
from him to whom he would 
| have becn Heir, without any 
Onerous Cauſe; the receiving 
whereof, though it bea ſmall 
part of the Eſtate, makes him 
lyable to the payment of all 
the Creditors Debt , if the Right 
made, as well as the Infeftment, 
was Poſterior to the Creditors 
Lawful Debt, Bur if there be 
an Onerous Cauſe; then;cither it 
2 1snot near equivalent to the 
value of the Lands Diſponed; 
. and in that caſe , it will nor 
z defend againſt this paſiive title, 

O Or, 


Sttcceſiton in 


. Bock 3. Or 5 if it be ncar to the value, | 
Tit, 7. it will defend againſt it, bur 


not againſt Rejtitzetion of that 
Value. And lince this paſſive 
Title , overtakes (uch as might 
have been Heirs; therefore, a 
Diſpoſition granted to a Grand 
Child will make him Szcceſſvr 
2itulo Iacrativo, though the 
Father be alive, ſince by the 
Ceurſe of Succeſsion, he might 
in time have been Heir , 
though he was not immediate 
Heir; but fince this can. only 
reach appearand Heirs, there- 
fore a Diſpolcion made by 
oneBrother to.another,though 
the Maker had no Children, 
will not make him Swcceſſor 21- 
tulo lucrativo , ſince the Brother 
might have had Heirs himſelf; 
and ſo his Brother was not his 

2ppearand Heir. 
This Peſcive Title holds only 
in 
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Yin Herjrage, and theretore, the Book 3. 
getting a right to moveable heirſhip Tits 7. 
{ and tacks , will not infer the ſame, 


Geſtio pro Herede, and Succeſ® 
for tituly lucratio , being paſsive 
z:thes, whereby in odium of the 
irregularity of the intromifi- 
on , they are made. lyable as 
Heirs; therefore theſe paſſive 
ticles, can extend no further, 

{than if they intromit w ith, or 
take a diſpoſition to theſe things 
to. which they might have 
ſfacceeded ; and ſonor inferred 
againſt an Heir of Tailzie, in- 
tromitting.with , or getting a 

{Diſpoſition of what would 
have fallento the Heir of Line; 
nor canthey be extended fur- 

fther , than if they had been 

f feryved Heirs ;, And thus an 

{Heir portioner will be no fur- 

| ther Iyable in theſe, than pro 

E rata , it ſhe had entered ; for 
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Book 3. the coppy ſhould. go 'no fur: 


'Tit. 7. 
Rights 


ther thanthe Original. 
Toconclude the Succeſlion 
in Heritage , it is fit to know, 
that by an old Statute *, and 
Our conſtant praftique, a man can- 


: not diſpone his Heritage upon death 


bed, in prejudice of his Heirs:(that 


1s to ſay, neither Lands, nor 


* Herirable Bands , nor any 


Band , though Moveable, in 
ſo far as his | Gras may be 
thereupon. Appriſed or . Ad- 
zudged 3 _) can be then Di- 
9 ſo jealous. was..Our 
Law of the importunity 6 
Churchmen, and Friends, and 0 
the weakneſs of Mankind, un- 
der ſuch Diſtempers ;_' And 
therefote, if a Man has made 
any Right in prejudice of his 
Heir,after contrafting Sickneſs, 
though he was.ſound enough 
in his Judgement forthe time, 
and continued ſound fot a ve- 

ry 
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ry long time , yet this Right Book 3: 
will be reduced, as done in leo, *'* 7* 
or upon Death-bed; either at 
the inſtance of the appearand 
Heirs, or at the inſtance of the” 
apgrarang Heirs Creditors ; 
and it 1s{ufficient to prove 
lickneſs, though irbe not proy- 
ed mort#l,and that he was ſick; 
without proving thathe dyed 
of rhat {icknels, or was ſtck the 
yery time. of the Diſpoſition. 
If chereafter, the Maker of 
ſuch a Right, come to Kirk or 
Mercat unſupparted,the Law pre- 
lnmes that tlie Maker was re- 
convaleſced; And lo the Deeds 
reconvaleſee with him; But ſince: 
the Law has fixt upon Kirk 8 
Mercat.as openplaces,where the 
Diſponer may be ſcen by all 
Men,and by untuipe&t Witne(- 
ſes ; equivalent” Afr, as going to' 
make Viſits, though at a 
Srcater diſtance ; will nor be 
{uſtajn: 
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Book 3, ſuſtained : By 


on.. And all deeds done with | 
the conſent of his Heir are va- 


lid, becauſe this Law is intro- | 
duced in favours of Heits, | 
whether they be Heirs of Line, 
Male, or Tailzic or provyiſiz Þ 
&it> | 


Ned EE ne 
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Of Succeſſion in Moveables. 


; ' HE fame Rules are 
obſerved ,, in the 
I Succeſſion of Move- 


| ables , that were for. 
 merly ſpecified in the Swcceſ- 
| on of Heritage; except” as to 
} theſe particulars, wiz. all of 
; one Degree ſaccced equally x 
| and fo amongſt Brothers: and 
Sifters, the Elder ſeclude not the 
! Tounger ; nor Males the Females, 
! as in Heritage ;, and in Move- 
ables, there is no Right of Repre- 
ſentation as in: heritage A and 
| therefore if there be a Brother 


WY Www Poul $s 


N 
b; 


| 'and two Siſters alivez. and a 
| thitd Sifters Children , the Bro- 
thers and Siſters , who arc liv- 

: 1g, 
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Book 3. Will ſucceed equally , exclud. 
Tit. 8. ing the Children of the Sifter who 

is dead. a 
A Teſtament , or Latter will ,|: - 


1 


does require to be in IPrite,}; 
Teſta. for nuncupative Teſtaments , 
ments (which were ſocalled; in the 
Civil Law, Becauſe , the De- || 
fun named his Heirs without | 
IFrite) are not allowed by Our i 
Law , by which a Teſtament | 
mult either be holograph , all þ 
written with the Defien&s own | 
hand ; or at laſt, ſub{crived | 
by him before two Witneſſes , | 
if hecan Write ; or if he can-| 
not Write, by a Notar, or 
Miniſter and two witneſſes. : 
No Heritable Right can beÞ 
Teit in Teftaments , though the Þ 
Teftator was: in leidge poultie , 
or perfe& health; and though þ 
the Teſtament be- made. in o- | 
ther Nations , whete Heritage | 
"May de diſponed by Teſtament ; || 
yet þ 


P 
£ 
= 
: X# 
i. 


FE 


.| 
J| 


7 
4s 
wo, 
dv 


in Yoveables. 


yet it will not tranſmit a right Buck z; 
to Heritage lying in Scotland , Tit: 8, 


and yet a Teftament made ac- 
cording to the ſolemnities of 


| theſe Nations, will be yalid 
: in Scotland; for though they 
may regulate us as to ſolenmnz- 
* ries; yer they cannot alter the 
Z naturc, and ſo not the tranſ- 
Z miſſion of our Rights. 


A Legacy , is a donation left by 


* the Defund in any Write to be 
} payed by bis Execntor, But if the 


Legatar die before the Teftator ; 


{ or before the condition is ful- 


filled, on which the Legacy 
was left , then the Legacy eva- 
niſheth ; and though neither 
other mens moyeables, nor a 


"mans own Heritable Rights, 


cati be; left in Legagy, yer'fach 
Legacies. are valid , if the Te- 
ſtator knew that the fum left 


| washeritable, or belonged to 


others 


iv 111 i 
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thoſe caics nut pay we value; 


A Minor being above 74. | 
years, may make a Teſtament , | 
withour the conlent of his | 
Curators; but. under 14. years | 
he can make none: A Wife |: 
may make a Teſtament without | 
the conſent of her Husband. | 
And a perſon interdifed with- | 
out the conſent of the Inter- | 
difors ; but 1diots , nor furious | 
perſons , can make none; ex- Þ 
cept in their. Jacit. intervals ; 
nor Baſtards, except they be | 
Legittimated , or have Child- Rt 
renof their own« 


If a Man -be Married, the | 
Wife has without. Paftion, a [i 
ſhare in bis Moveabler;,. of: which 
he cannot, Defrayd? ber by his 
Teſtament ;, and this 1s called, 
Fes Relide; and if there* be 

_*©_ Children 
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hildren , the Law has pro- Bok 3 
Evided a Portion of the Move- Tit. 8, 
ables for them; which 1s there- 

Efore called their Legitim ; and 

of which their Father cannot _ 
Zprejudge them by his Teftamenz ,* *gits 
Eburt there is no Legitim due by © 

Urhe Mothers Death ; nor have 
EChildren who are 'F oris Fami- 

Bliat, that 1s to ſay . who are 

U Married , and have Renounced 

their Portion natural; any Legi- 

tin duc to them. 


£ 


This Legitim is alſo due on: 
fly to the iImmediat Children, 
q bur not to Grand Children. 


| The Remander of the De- 

Ffundts Moveables , - beſide what 

and 

Children, is called the Deads pe: d; 

part; and upon that only he pare. 
can diſpone. 

| ; 


It 


_ 
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Pookz, Ita Manhayeno Wife, norfffl t 
Tit.8. Bajirns, all is the Deads part; ( 
and may be diſponed by him; s 
If there be either Wife, ory ] 
Bairns, and not both; then t 
the Defuniis Teſtament receives i 
a Bipartite Divifionz but it ; 
there be both Wife and Bairns | 1 
then it receives a Tripartite Di-ſfj 
viſion. © = 
By the Civil Law, a Tefta-Þ | 
ment was null, if the Heir was | 
not named ; but with us afff 
Teftament is Valid , though the 
Execautor be not named , who | 
is the Heir in Mobilibus, and 
Execu. Is called Fxecator , becauſe he! 
Executes and Performs the Del 
funds will, = 
By Our Law , Relids|} 
and Children dying after theirþ; 
"Husbands and Fathers, but be-| 
fore Confirmation of their Te-F| 
ftaments doe tranſmit their in-ſ 
tereſt in the Defuns Moveables | 
[0 $1 
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orfs to_their neareſt of Kinne, viz. 
rt; ( the Children their Leg#- 
Im; 4 t$:7e Or Bairns part, and the Re- 
or 1ict her ſhare of the Moveables 
en the Bairns alſo as neareſt of 
ves Kinne have right to the whole 
' ItÞ Deads part; and the Execntsr 
5, not being neareſt of Kinne muſt 
>i-f count to them therefor2 re- 

z taining only a third of the De. 
22-þ funtts part, which is allowed to 
/asf him for executing the Teſta- 
; af} mont F ( it he be Executor no- 
hc minate for an Executor Dative 
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Tit, 8. 
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of gers no allowance ) and if Par-22: 


ad rhere be an Legacie left to the 
hel Executor Nominate it is imputed 
YE in payment of his Third, but 

* the Deads part whither failing 
ts} to Children or to the other 
citÞ} neareſt of Kinne, failing Chil- 
Xe fsnot tranſmitted without Cons 
e-|| firmation , for both the Relifs 
n-F part and Childrens Legittime a- 
ks ryſe by the Death of the Fa. 
to}; ther 


AR 14 
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. ther or Husband and fo needs no 
Confirmation or orther Conſtitr- +4 
tion , Bur the neareſt of Kinnes if 
Richt iS by Pzecce S79N , and E [1 
Conſequently requires " Corffiref ; | « 
mation for eſtabliſhing it with-|! 
out which ir carmor be tranſ-Þ b 
mitted ro their Erectors ; for} | 
as an Heir in Erritaze muſt beh 
entered otherwiſe he cannot | f 
tranſmit his Right, {o neither} gl 
can an Executor without Conftr-| Js 
mation tran{mir his Right, Con-Þ Yr 
firmation being the only Adiricl 
Hereditatis in mobilibus; and} 
as without Confirmation che} 
neareſt of Kinne could not befi a 
Iyable Paſſive in payment off & 
the Defunds Debts; {o neither! 
could he without it have Right 
&tive, Children have right to}: 
their Legitime , except they bej4© 
ſecluded therefrom either byg.. 
their own Renunciation, or b 
accepting a Proviſion in full $a-l 
ufatin | 
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4 rall or Bairns Part of Gear ; 
| And in either of theſe caſes 
they are foris familiat, and our 
.61of the Familly, and ſohaveno 
ſhare with the Bairns remain- 
Ye ing in the Familly ; And there- 
fore if Children get Bonds of 
: AProviſton, from the Father in 
Ml c his Leidge ouſt ie , they are not 
n.fthereby Excluded from their 
1igLegitime , Nor are they ob- 
+ {idged to colate theſe bonds of 
roviſion, and to impute 
*hem as a part of their portion 
offnatural , but they have right 
er ro them as Meer Creaitors , and 
ht nd may: likewiſe feek their 
tolLcgitime; Bur it theſe Bonds 
e ot Proviſion were made to 
hem .upon Death bed, the 
by {Fannot {eek both the Proviſt- 
o.. ons of rheſe Bonds and their 
z;nf egrtame 3 for the Father up- 
"OY on 


$ :i5faction of all that they Can Book 3. 
25 crave as their portion , natu- Tit. 8. 
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Book43. On Death bed cannot prejudge 
Tit. 8. . the Reli&t, nor the reſt of his#, 
Children of their reſpeCtiveF# 
Shares, and Conſequently|# 
theſe Children , who are {off 
provided upon Death bed ,:; 
muſt Colate with the Relid}z 
*x.].6 20d reſt of the Children * | 
par. 22. but the Heir has no ſhare inſ#j 
Ae 17. the Movzables z except he collat!) 
Colla= and ( be content that the reſt off} 
UuON the Children ſhare equally with} 
him , in all that he can ſucceed ty}, 
as Heir; ) or in caſe rhere be 
but one ebild; for then thall 
child 1s both heir and Executnf%, 
without Collation. | { 
An Executor Nominate , is hi; 
who is named by the Defund in 
bis Teſta ent; And 1s there-) 
fore likewiſe called an Execy ; 
tor Teftamentay , but if there baJp 
none named. by the Defund , 
then the Commiſſer will makd! 
an Executor Dative ; and ordiya, 
| nat] 
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8 Bnarly they prefer the -neareſt Book 3: 

16 Fof Kinne ; but if the. neareſt of Ti: 8. 

VEP Kinne being charged., will not 

ly EConfirme, then they name their 

lo own Procurator Fiſcal Execator 

d Band if thereafter , the neareſt 

Litof Kinne compear , they uſe to- 

w 4 urrogat Him , and thus is cal- 

in} cd an'Executor Surrogate. Execy. 

1 A Creditor may confirm tor 

t oflhimſelf Execxtor Creditor 5 and Credi. 

ho may :purtſue the Defunds De- *. 

d tiÞitors, and leaſt that Creditors 

 behould wrong one another by 

naUNimious diligence , Onur Law has 

appointed , that all who ſhall 

[confirm themſelves Executors 

s i Creditors, or ſhall dodiligence 

 nÞoainſt Execztors , Or Intromit- 

$:rs * within 6. Monzthsone 2of 

Sof another ſhall : come jn-Pari 7.,.*** 

, Vo Paſſme. 1662 
Executors Creditors are only 

akcfoblidged to confirm as much 


rdifas may pay themſelyes; and are 


» 


ar] for 
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for the ſame reaſon , only ly-w/ 
able to doe diligence for what they; 
did confirm. = 

Becaufe Moveables may br 
eaſily concealed from Creditor: 
or diflipared , therefore rhe!ic 
Law appoints , that the Execu- i 
tor (hall upon Oath give up Inver-|\ 
tar, and find Caution to mak if 
theſe moveables forthcomming ;t 
And then the Commiſſar con-3} 
firms him; nor can he pur- |, 
ſue, cr diſpone as Executor,}|y 
till he be confirmed : he i} 
only lyable for the — 


k- 


debt . 1n as far as the goodfic 
confirmed will extend. [3 
Executory being a met 1t] 


Office , it accrefles to the Swr;)ſ; 
21vers; 1f there be moe Exe 


ſt 
entors , .and in fo far as the 'P 
Executors have nor execute the. 7 
Teſtament in their own Lite- in 
time; that is to ſay , have nh 
obtained Decreets for the goods, L 


belonging * 


LL 
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z7.3will be place for a new Execu- 
tor, for executing theſe ; and 
; they arc called, Executors quoad 
riFnon executa; Or it the Executor 
heommir to give up any thing 
cu: 1n the Inventarz or do not give 
er-up the ſaids Moveables ar the 
aktAfull rates; there will be anos 
g 3 ther Execator Dative appointed 
>n-4by the Commiſſars,who is called 
ut-}an Executor Dative ad ommiſſa , 
or vel male appretiata. 
> 83 The Executor onely has pos 
nd wer of Adminiſtration ; and the 
od Creditors and Legatars can only 
{purſue him; except where 
ect ithere is a Special Legacy left of 
SurAfuch a particular thing, Or a 
Exe\\fum owing by ſuch a Particulsr 
{Perſen; For then the ſpecial 


WY 


: {himſelf purſue for his ſpecial 

00d") Legacy 3 but the Execrtor mult 

gin P be 
; 


[* 
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y-bi belonging to the Defund ; there Boo 


it, 
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t | Legatar has the Dominium tran{- Special 
itt mitted to him, and ſhe may Lzgacy. / 


Of Sttcceſsion 


Peck 3. be ſtill called in the purſute,F! 
Tit.s- tothe end it may be known, #! 


whether the Debts exhault the ſpe-|\c 
cial Legacies; For , no Legacy} 
can be payed , till the Debrsiic 
be payed ; and therefore , if: 
all the Legacies cannot be pay-| 
ed, the Legatars ſuffers a Pro«,p 
portional Defalcation for Payment" 
thereof; but if there be as much! 11 
Free Goods, as will pay thei 1 
ſpecial Legacy, there will bejn 
no Defalcation. x] 
An Execator cannot diſpone,Þ 
till he obtain a Sentence, butſM} 
even the Sentence ſiates himida 
mot 11 the abſolute Right of the W 
Moveables, otherwayes than. at 
that he may Diſcharge and 4ſ.Þ1 
ſignto thc Reſpedive Perſons hav-go 
ing imcreſt; For, it he were*®x 
Deniunced Rebel, the Executory4i« 
Goods, eyen after {cntence, be 
would not fall under his Eſ-Jat 
cheate , nor would his Execu-@d 
tors! 


in Zoveables 


Ce, kfors, Or his Creditors havyc 
n,*Right thereto, in prejudice 
pe-Fof the neareſt of Kin of the 
ayk Defun , to whom he was Exe- 
btsticttory. 

it'+ . If there be moc Execntors, 
y-| whom we call CoExecators ; 
r9,PNC cannot purſue without 
ent'ghe reſt , for all of them repreſent 
chizthe Defwun& only as one Per- 
he: Jon ; bur it any of the reſt will 
be:not CONCHYY ., they may be ex- 

[#Inded from their Office, by a 
ne proces betore the Commiſſars ; 
zuttfhor can an Executor for the 
in[dame reaton diſcharge a debt 
th: wholly , ſince the reſt have 
an.an cqual ſhare in cach Debt: 
Aſ.ur it the other Excentors have 
29-got as much as their ſhare will 
eretxtend to , A diſcharge even 
or/4com one of the Exccartors will 
e,be{uſficicnt ; nor are ( jor te 
E/-Adame reaſon ) Co Exzerntors IV= 
ca-Mbic for the whole debt ,, and 10 
ors! TA CAINUIL 
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Co-Ex- 
ecutois. 
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Bock 3. Cannot be finglely purſued , unſs 
Tit. 8. Jels they have omromitted wil M. J 
as much; as may pay the debj br 
purſued for. , 
4: An Fxecutor 15 lyable to dil 
mo 4 Diligence for recovering this 
Pi... Debts due to the Defund ; and 
rors. the diligence required upong 
his part, is a ſentence , and Ri 
giſtrated Horning apainſt the dit: 
fun@s debitors z but it there by 
an univerſal , or ſpecial Lego 
for, W -hercby the Executor coi! 
firmed [as no advantage, rhej 
the Executor 1s not Iyable i 
diligence, bnt only to Aſi 
the Creditors that they hers 
ſelves may purſue. 

The Execztor likewiſe cans 
not pay any Debt without ſais | 

tence, leaſt otherwayes h* 
might prefer one Creditor to ail 
other; bur yer the Execut 
may pay thole debts, that at 
acknowledged in Teftamerl 
withcrs 


= 
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E without Proceſs , providing the Book :. 
WBGme be payed beforc the Cre- Tit. 8, 
Jot Editors intent @ perſnte ; but theſe 
ch; ewhich we call priviledged 

4a Debrs; may bc paycd at any 
\] timc,cycn aftcr Proceſs Is 1nten- 
Wdrcd at the inſtance of other cre- 

"ditarsy becauſe they arc preier- 


Privil. 
Debts 
and! 
- red to all others, viz Servants 
1| fies, Medicaments on death-bed , 


| tbl Poreſe meal, and Funeral-expen- 
' MF Jefe 
* After the Executors have 


they may Ct a aecrect of Exonc- 

ration before the Commiſſars , 

VF againſt the Creditors, and all 

T4 having Intereſt ; wherein they Pecrect 
- ; may prove that all they goris ** £x0- 
a® Exhauſted by Lawful Sentences; ,,, © 
"7 bur it 1s not neccflar to have 

hol {uch a Decrcet when they arc 
a purſued before the Lords, for 

0h it is ſufficient when they are 
a purſued thcre,to alledge, that 
ork F 4 they 
ol. : 


£:DOK I, the 
Tit. Es, ception, 


Ifany Perſon intromit with 
hL De j fo J 7 £5 bl ”r ] 
rnNc efrtncis [OVA , CS, wit z 
oat being confirmed , they 
are lyable ro the Defwundis | 
mifon, whole debts z whetacr they þ 

were related to him or no; þ 


V it:cus 
Intro. 


C's 


Of lucceſſiton 
2p are exhauſted by way of Ex- : 


though their Intromiſtion 
was very {mall ; and tis was 
introduced to prevent the frau- 
dalent , and clanditine abſtrad}- 
ing of the Defunfis moveables , 
witvout inventary in prejudice of 
Crediters; and therefore this 


? 


Poſhve title 18 only 


introduce 


ed, 1n fayours of Creditors ; 


but of none others , 


Legatars Bairns, &c, 


ſuch as 
ut if the 


Intromitter confirme, betore 
any Action be intented , this 
purgcs the Vitious intromiſſion ; 
and the Intromitter 1s only 
lyable for the value of the goods 
intromitted with;or if there be an 


Executor 


"__ 


” ©” ey w_-+ ka RN ww A r: 


—=> = 2 jt > CO a. © 


- TT; 


in Yoveables. 


Executor confirmed , nO Perſon Book 3s 
| can be purſued as Vitions In- Ti:.S, 


tromitter; for the Intromiter 


| then is only Ivable to the 


| Executorz Dut the Relicf, OL 


— 


| the Defunds Children , contir- 
ming within year and day at- 
/ ter the DefunFs death , doth 
| thereby purge the Viiohy; 


| though they confirm not tit] 
| after Ciration ; nor will nece- 
 flar Intromiſfhon infer V itiof1- 


"%; 


oi PL. 


As! 


2 


1 


ty, and that is called , neeeſſay 


thtromiſton , Wien Cither the 
Husband or the IVife, CONtia 
nue their poſicfſion of one ano- 


+ thers Goods , aftcr one ano» 


thers deccale, tor prejervati« 
on; and that becauſe there is 
no other perſon to look aſter 


| them; and this 1s for the ad- 


vantage of the Creditors ;, {111CC it 


| kinders the Goods from pc- 
| riſhing. 


P 4 
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If there be moe witions Ir- 
tromitters, they are cach Ily- 
able in ſolidum, it they be 
purſued in ſeveral Ations ; 
and pro viril; , it they be pur- 
{ued rogether , but none of 
them oct Relief, for wrong in 
our Law vas no warrant. 

The Heir 1$ obliged to re- 
lieve the Execwtor , of all He- 
ritable debts, and the Execu- 
zor is bound to relieve the Heir, 
of all Moycable debts, as far 
as the Inventar will reach. 


—_— 4 TY 


itle 


1 


| 
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TITLE IX. 
Of laſt Heirs , and Baſtards. 


Hilſt there is any alive, 


who can prove even the re- Ultimus 
moteſt Contingencie of Blood Hares. 


to the DefunF , they fuccecd to 
him; but if there be none, 


the King ſucceeds as laſt Heir ; 


tor quod nullins et , eft Domini 
Regis; and lo the King fucce2!s 
o the DefunT , as laſt Heir 
both in Heritage and Moye- 
ables; and 1s preferred to all 
Sapericurs, and others whate 
ſoever ; for which end he 
makes a Donatar , who muſt 
obrain a Declarator before the 
Lords of Seſſion , againſt all 
who are ſuppoſed to have any 
Relation , whereupon a Decrect 

P 5 being 
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Bock 3 being obtaincd before the Lords, | 
Tit. 9. deciating that the King has| 
right as laſt Heir, the Defunct | 


Laſt Heirs 


having dyed , without any 
Relation, This Deecreet 1s &- 


quivalent to a ſervice ; but if} 
lands be taken by a man to 
himſelf , and his Heirs Male} 


imply; the King or other Su- 
pcriour will ſucceed as laſt 
Heir ; it there be no Heirs Male, 
though there be Heirs Female ; 
{ice the land was not provid. 
cd to them; and therefore 
nen ordinarly in their zailzies 
acject the Clauſe which fait- 
zg to their Heirs whatſome- 
EVer. 

Becauſe the King ſucceeds 
here as Heir; therefore he is 
iyable to pay the Detundcts 
debts ; but hc is only lyable 
as farr as the Eſtate will cx- 
rend ; and therefore the Credi- 
tors may adjudge the Real 
Eſtate, 


mas. Aa 
Of 


"_— 


ty 


and Baltatds. 


| Eſtate, and ſerye themſelves Book 3. 
| Executors Creditors in the Move» Tit- 9+ 


ables. 


A Baſtard by Our Law has og, Gar. 
neither Heirs: nor Execrtors ; dy. 


| but yer he may diipone upon 
either his Heritage or Moveablzs 
| 1n his leige ponſtie though he 
. cannot make a Teftament ; CX- 


| cept he be Legitimated by &. 


Letter under che Great Seal, 
( which extends not to He- 
ritage ) or haye Children ſur- 
| viving him; for the Baſtards 
Children will alwayes {cciude 
the King. 


The King in the caſe of 
| Bajtardy , makes a Donator , 
who purſues Declarator , and 
| 1s lyable to the debt; for in 
effect the King ſucceeds here, 
quaſi ultimus heres, and Cre- 
ditors ule the ſame execution 
in this caſe, as in the other 
and 
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Book: 
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FR: 1.6, 
par. 16, 
AQ 29, 


Laſt Heirs , 


and in both ultimus here; and 
Baftardy , the Reli&t has {till 
her ſhare of the Moveables , as 
in other caſes. 

Children procreated be- 
ewixt perſons divorced and 


theſe with whom they havefſ 


committed Adultery can not 
ſucceed to them #, 


1C 
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BOOK FOURTH. 
SFATLES 


{ INSTITUTIONS Ti; 
| 
| 


| Aving finiſhed theſe AQions 
two tirſt parts of the 
Law , which treat of 
Perſons and Rights ; 
We come now to treat of the 
third part , viz. Aftions , where. 
by theſe Perſons, purſue thoſe 
Rights. Defin: 
An A&ion is defined to be a of Agi- 
Right of proſecuting in Jum ons. _ 
what : 
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Bookg: 
Tit: 9, 


Fe: 1.6, 
par. 16, 
ARt 29, 


ſuccecd to them *, 


Laſt Heirs , 


and in both #kimus here; and 
Baftardy , the Relif&t has {till 
her ſhare of the Moveables , as 
in other caſes. 

Children procreated be- 
ewixt perſons divorced z and 
theſe with whom they have 
committed Adultery can not 


i” M_YL- uo} 


FF a 


THE 349 
d þ Book 4: 
iÞ INSTITUTIONS Ti: 
"| Ofthe LAWS of it 
SCOTLAND 


BOOK FOURTH. 
TITLE A 


A 


Aving finiſhed theſe , ,; 
Fo H two thirſt parts of the _—_ 


Law , which treat of 
Perſons and Rights ; 
We come now to treat of the 
| third part , viz. Adions , where. 
by theſe Perſons, purſue thoſe 
Rights, Defin: 
An Aion is defined to be a of Agi- 
Right of proſecuting in Jag ons. _ 
| what : 
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Book 4, what ts due tous; And it (uf- f: 
Tit, 1, fers very many Diviſions; | 


the firſt whereof 1s, that ſome 
are Real , and ſome Perſon: 
Real & 23 A Perſonal Aion, 1s, that 


Perſo. wherchy we only can purſue the | 
nal perſon that is obliged to us, as | 
Actions where I purſue a Man for pay- | 


ment of a ſum due by his 
Bond. A'Real 4Gion is, that 
whereby a Man purſues his Right 
againſt all ſingular Szuceeſſors , as 
well as the perſon who was firſt 
obliged; As tor inſtance , if 
one have an Tnfeftment of An- 
nualrent, he can not onety 
purſue the Grazter for pay- 
ment of the Money , by a Per- 
ſonal Afion , but he can by a 
Real Afton , called , an Attion 
for poinding of the ground, pur- 
{aeall ſingular Succeſſors , and 
poind the Tennents, and In- 
cromitters with the Rent, for 
recoyeting of his Annual- 
Lent 


iy 


- 
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- |, rent out of the land, that-Book 4. 
: ſtood afteted with his Infefts Tit. 1, 
; ment of annualrent, But by the 


Civil Law, a Perſonal AQi- 
on, is, ſaid to be that which 
ariſes from an Perſonal obligement 
as a real Attion , is that which 


' ariſes from a Real Kight , and 1s 


founded in Dominium or Property, 
and competent againſt any 


\ Poſſeſfor,or detainer of what'is 


ours, called likewiſe res Vin- 
dicatio. 

Adions are allo divided 11 
ordinary Actions, and ACti- 
ons reciflory ; For with us all 
AQtions, are called, ordinary 


Adtions ; except Improbati- Impro- 


: a 
ons , whereby we purſue pa- ,* 3 


| pers t0 be declared Falſe and For- Redu- 
 ged; or Redufiions , whereby we ion. 


purſue Rights to be declared null , 

and to be reduced. | 
In Improbations, there are 
two Terms given to _—_ 
rene 
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Book 4. the Write ; becanſe the dan: | 
Tit. 1. ger 1s great ; And it the Wri- | 


ter and Witnetles of , and in 


that Write be alive, thcir teſti, | 
monies are onely allowed ag proba. | 


Direct 
Manner 
of Iwp- 


tion; which 1s calied , the di- 


it theſc be dead , the Lords try 
tie Verity of the I7rite by ſtrong 


preſumptions and conjectures 


TE, &Q , 
_—_ ner of Improbation: But becauſe 


of Imp. 11 ReduCtions, the Write cal- 


led for, 1s onely to be declar- 


cd null, til it be produce] 
therefore, in theſe there is on« 
ly one term granted for producing 


No Certification will be 


granted againſt any Writes, þ 


made by the Purſuer and 
his Predeceſlors and Authors; 
Except he be ſerved Heir to 
theſe Predeceflors , and pro- 
duce a right made by theſe 
Authors : But Certification _ 
-& ; : e 


_ 


! 


red manner of Improbations; But, | 


which is called the indire@ man- | 


y- 


| 
be granted apainſt any Rights g go. 4. 
; made tro the Defenders, Or Tit. 1. 
- their Predeceflors, ro whom 
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they may ſucceed jure ſangui- 


ris , Or totheir Authors, or to 


any ro whom theſe Authors 


' may ſucceed jure ſanguinis ; if 


any perſon be called to repre- 
ſent theſe Authors. 

The ordinary Redad@ions are 
ex capite Inhibitionis , IWWhereby 
we purſue Rights to be declared 
null as granted after Inhibition is 


raiſed byus; Or ex capite inter- 


didionis, if granted after Inter- 
diftions 1s raiſed by us; Or ex 


 capite vivis & metus, It the rights 


were extorted from us by force; 


| or ex capite fraudis, It the Right 


were elicit from us by circumven- 
tion, in both which laſt the 
Purſuer muſt Iybell the 22- 
lifications, or Circumſtances from 
which the force or fraud are 
inferred; or ex capite edi, = 

| the 
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A 
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Book 4, {1 deeds were done upon 

Tit. 1 Dcath bed, in prejudice off 

ys, appcarand Heir ; or upon! 

Rowne. ah the AG of Parliament , 1021 F, 

Aa 1s 1f the deeds were done in pre- 

judice of prior Lawful Creditors , 

in favours of conjunt or confident 

perſon ; that 15to tay, Relations, 

or Truſties, without an — 

cauſe , or to a Creditor , thougj1 

for an onerous Cauſe , in preju-|. 

dice of another who had done 

prior diligence, that was ha- 

bile to afte& the ſubj-& dill 

poned ; all which, and many 

others of that Nature are op*| 

poled to ordinary Actions; 

becauſe, they arc extraord!1- 

naty remedies invented by 

Law , for the preſcrvation of 

Mens Rights, and are called 

cxtraordinary ; becauſe they 

Repro- Are never competent, till other 
batour, ordinary remedies fail. 

' Acjons of Reprobatouy , and 


Ey- 


| 


of | 


| 


M1: 


| 
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MN Errour are in eficct ReduGtions 3 Book 4, 
and muſt have the concourſe Fit: 


of the Kings Advacat; In the firit 
whereof, a party againſt whom 
witnelles have deponed unjuſty ; 
craycs, the Decrcet pronounced 
upon theſe Depoſitions to be redu- 
ced; becauſe the Witneſles 
have deponed Fallly , circa ini- 


tialia teſtimoniorium 


? 


and con- 


t-]. deicends in his Reaſons of Res 


du&ion , upon the particulars 
wherein they have deponed 
falſly; and alſo concludes, that 
the teſtimonies ſhould be reprobated. 

In the ſummonds of Error ;, the 


Purſuer craves, that a ſervice Sum- 
( whereby the Defender is ſerved monds 
Heir to ſuch a man ) ought to be of Er- 


reduced ; becauſe the Purſuer 
is a nearer Relation ts the De- 
fun; than the perſon wrong- 
ouſly ſerved ; upon which he 
condeſcends; and therefore 
concludes, that the ſervice , 


and 
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Book 4- and all following thereupon may be | 


Tit, 1. yedauced 5; And that ir may be 


found, that the Inqueſt who ſer-| 
ved him heir have erred ; and this| 


is the only ſummons that is 

drawn in Latine with us, 
Aaions Some Actions, are called 
prejudi- preparatory 5 OLI prejudicial acti 
cial, ons, becauſe, th:y muit be dif- 
cuſſed before other Afions are com- 
percent; as for inſtance, ItI 


purſue for a ſum, and thc De-|. 


tender raiſes an Improtation, 
alledging the write to be talſe; 


the trval of the falſhood, mult | 


be firſt ditcuſled; and io is 


prejudicial to the aGion of pay- 


ment. 

Exhibil- Exhibitions concluze , cithcr 
tion meerly to cxhibic the write, 
or the thing called for ; and 
then it is only a preparatory 
ation; \uch as exhibitions ad 
deliberandum ; or e&iic they con- 
clude dcliyery; and in all 
G Ex- 


— 


— 


mY 
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Exhibitions , the ordinar terms Book 4, 
lybelled , are that the Defen- Tit: 2+ 
der had, has, or has Fraudfully 

put away the papers or things era. 

ved to be exhibited, and there- 

forc , he is not obliged to ex- 


| hibire, except he had them 


fince the Citation , or fraud- 


. fully put them away, to clude 


a future citation. 

Some Attions are called, | 
Afiones , bone fidei, 1n which AQio: 
equitie is followed , as Aions nes 


, %pon Mandates, Depoſitations , Bone 


Emption, Lacation , @&vc. In fidei. 
which the Judge conſiders 
what in equity 1s to be done 


by one party to another, And 


ſome Attions are ſftridi juris ; Atio« 
in which the Judge is to fol- 57. 

. 4 ricti 
low the ſtrict prelcript of the 7,i,, 
Contra upon which the Acti- 
on 1s raiſed , as in a Declarator 
of Redemption, whercin the 
Purſuzr craves, that it may be 
declared 


J50 
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Book 4, declared that he has lawfully rec IL, 
Tit. 1. deemed the lands, that were | off 


Rei 
perſe. 


Wadlſeted ; in which caſe the 


Judge mult conlider the very | 


preciſe terms of reverſion , 
and that the lands were re. 
deemed conform to theſe 
terms; nor 1s Equiyollency Rele- 
vant in thele caſcs. 

Some Attions, are called 
rei perſecutorie , by which we 
purſue that quod patrimonio no- 
ftroabeft ; which is commonly 


cutorix. calied , damage and intereſt, 


Penal, 


A bi- 
trary 


Some are called , penal atti- 
ons ; becauſe we purſue not only 
for repetion , and real dammage , 
but for extraordinary dammages , 
and reparation by way of penalty 
{uch as are Spulzies ; ACions 
for violent Profits , &c. 

Some Actions, are called 
Arbitrary Actions , wherein the 
Fudge is tyed to no particular 

Law; 
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Law, but proceeds ex nobili Book 4. 
offeio,, that istoſay , accord-= Tit, 8, 
| ing to what he lecs juſtly and 
| fit; asan Action for proving 
of the Tenor of an evident, 
wherein the Complainer Iy- 
| bzls, that he had ſuch a paper, 
| (of which he muſt lybel the 

full ten verbatim , ) and that be 
loft it by ſuch an accident, and 
| therefore concludes , that the tenor 

may be proven by witneſſes, and 
adminicles in write , which he 

muſt libel, For , no Tenor 
can be proven , without ſome 
adminicles in write : And 
gencrally , there being many 
things, with which the Law 
bchooved to truſt the Diſcreti- 

.onand Honeſty of the Judge , 
l1:ce all cafes could nor be 
mprchended under known 
Laws; ir therefore inveſted 
the Judge with this eminent 
power, which is called , - 
ie 


—__—_— 
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Tit, 1. 


Decla- 
rators. 


Def Actions. 


bile offcium, in oppoſition tok 
that officium ordinarium , C* mer«|. 
cenarium, Wherein he 15S ob: f 
liged to follow the will of the| 1: 
Contracters preciſely, & hot bi 
officium mercenarium Fudex nun-| $1 
quam impertit niſt rogatuse g! 

Some Actions, are called | 14 
Declarators ; becauſe the Pur 
ſuer concludes in them , tha: 
ſome ſpecial thing ſhould be; 
declared in his Favours ; and: 
ordinarly , whcreeyer thq/ 
King , or any other Superiou| #0 
grantsa gift, he to whom iff 
is granted purſues a Declar * 
tor , craving, it may be fount#Pc 
and declared , that the Caſualii\#9* 
gifted to bim, has faln inth; h 
Superiours hands, and that hjÞ2) 
has right thereto, by wertue h it's 


the gift : And thus Declaratory" 
mult be raiſed upon EſcheatPu 
Marriages , Nonentries , © _ 


onin-* 
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1. faulture when paſt in Parlia- 
1: ment; But it the Forefaulture 
«- be paſt before the Juſtices, the 
1. gift muſt be declared. And on 
gits of Eſcheat.they ſometimes 
| | Tai{eActions,both of general 8 
ſpecial Leciarator in one ſum- 
monds. In the Genetal, the 
Purſuer concludes , that ir 
ſhould be found and declared , 
h4.that the Rebel was lawfully de. 
11} nouneed to the horn; and that 
#thercby his Eſcheat fell in the 
Szperiours hands; And in the 
Ipecial , he concludes, that 
lin $he Tennents of the Rebels lands , 
4;whoſe Eſcheat is faln , may 
 j\pay him the Meals and:Du- 
, oftics, by vertne of his gift, and 
of ecreet of general Declarator. 
i;{But though this laſt ACtion 
z>\be called , an Action of ſpecial 
n{Peclaratorz it 15 in efte&t but 


Q an 


0}. enely there needs no Declarator Book 4, - 
|. »pon a gift of Ward and of For- Tit. 1. 
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Bock 4. an Action of Meals and Duties: 


| —_ 
Tit. :. In other calcsallo, whereanyÞ x 
thing is craved to be Found Þ { 
and Declared, as a right ari-Þ | 
{1ng upon a ſpecial matter of Þ c 
Fact, for which no otherÞþ 
Action can be found, thatÞ x 
has a {pecial name : LawiersÞ e 
doe now caule raiſe Actions ofÞ x 
declarator , or at leaſt, caulef 
adject concluſions ot Declara-F 
tor to other Actions, ſuch a 
Reductions , &c. and theſe arch { 


the ſame with the Actiones inf, D 
factum , mentioned in th 
civil Law, | 


; : rc 

Some Actions are called Ci} $, 

Civil oil, wherein Men proſecute thei} þ, 
A&LoNS p.,':1mp; T_ 

Civil Rights ; and ſome Crimifi T 

nal, wherein Men proſecute crimu$y t 

ad vindictam publicam. L Is 

| mr 


For iurther clearing of Af c 
ons, an} how rhey onght toll 


lybclled ; I ſhall ſhorrly ci 
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plain the Nature of a Sum- Book 4, 
| monds ; and ſhall fer down F'*-*- 
! ſome of thoſe Ations which y,,uce 
| have ſpecial Names and Con- ota- 

Þ| cluſions. Sum- 

| The chief parts of a Sum- 92965: 
| monds are the Purſuers Inter- 

- eſtor Title ; that is to ſay, the 

! right ſtanding in his perſon, where 

| by he has good intereſt ro pur- 

-F ſue the Action he bas intented. 

| Secundo, That all the per- 

| ſons whoſhould be called as 

iſ, Defenders , be called in the 

Vu Summonds ; and fince it is a 
relevant Exception againit a 

#1 Summonds, that a!l perſons 

ens having Intereſt are nit called 

4} Therefore it follows clearly, 

4; that for the more ſecurity it 

! 1s fit to call all perſons, who 

| may be concerned in that Pro- 

an cels. Medi. 
bY Tertio, The medium conclu- 9 con 
| | dendi ; that is tO ſay, the greund -— 
2 where- 
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Bock 4. whereupon the perſons called , are 


Tit: 1: lyable to pay and perform what is | 


craved. 

Drarto, Liter all this is 

narrated, the King in the 

Summonds, ſays , Our will is, 

ec. that ye cite ſuch and ſuch 

perſons, &c. which is called the 

Will of Jill of the Summonds,and which 

_ Willof the Summonds does 

monds, Comprehend a Command to 

the Meſſenger, to cite the Defen- 

ders; and expreſſes rhe Num- 

ber of dayes, upon which they 

are to becited,, and the Places 

to which they are to be cired; 

and before whom they ſhould 

Con- Compear : As alſe, the Concluſion 

cluſion. craved by the Purſuer, each of 

which Summonds, almoſt has 

irs own ſpecial Stile and Terms; 

*K. J].6 and by Ad of Parliament Wri- 

= 19: ters are commanded not to al- 
<tHt- 15- ter the Ancient Stile, * 

It is obſ{eryable, that mn - 

che 


- 


of Actions. 


| the Matterof fact be ordinarily Book: 
narrated before the will of the Ti: 1; 


Summonds ; yet Summonſes of 
Reduction, Improbation, Spulzie, 
and Declarators of Nonentre q 


' begin, at, Our Wl is, &c. An 


then goes on to the [nterelt of 
the Purſuer, &c. 


In a Summonds of Tranſumpt, Tran. 
the Purlaer ( who in the Sum- ſumpes. 


monds is alwayes called the 
Complainer ) lybells, that he has 
Right to the Lands whereof he 
craves the papers to be tranſumed ; 


| and that therefore it is neceflar 


ro him to haye Doubles, and 
tranſumprs of the Rights; and 
this is the purſuers Intereſt; and 


that the Defender has theſe 
' Rights, oris obliged topro- 


cure him Tranſzempts; and 
therefore concludes, that the 
Defender ſhould be obliged to 


| exhibite, and produce them, to be 
; judicially Trunſumed ; and the 


| 


Q. 3 authen- 
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Book 4. authentick Tranſumpts to be de- 
Titz, 1. clared as ſufficient for the ſeenrity 
of the Purſuer inthe ſaids lands as 
the original writes themſelves. 


Ina Swmmomds of Multiple" 
toinding, the Complainer have-þ 


ple each of them pretend Right to 


_ a Sum, in which he is lyable, 


all of them, tO compear tO bear 


and fee the ſame tried : and theſ' 
Party who ſhall be found to hav. 
bet Right to be preferred ; andþ. 
and the other Party ro be diſt 
charged from troubling and molejt\' 


ing bim in all time coming. 
In a Symmond-s of transferring 


| Ed nc the Be ( SR3 thast 
wa F * Ft - $17.59 
k dt Ys 


10g narrated, that he 1s trozbledP 
Malti- by [auch ard ſuch perſons, who dot 


4 


he therefore concludes againſth 


the Purſuer Ilybels that there 
viasa depending Proceſs, at 
the inſtance of his Predeceſlor, 
whom he repreſents againiF 
the Defun& whom the Deby 
tor repreſents ; which Proce 
muſt be narrated werbatinF 


als. aa ac A Ac #aoeX ac coat a 
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- And if the purſuers predeceſſor gx 4. 
be dead;craves that the Proceſs Tir, 1. 


be transferred aGive in his per- 


ſon as repreſenting the De- 
| fun. And when the Defen- 


der isdead. the fame is tran(- 
terred againſt his Repreſenta- 
tives paſſive, The Corclufion 
of transferrences are that (uch 
Acione may be competent 
to the Puriuer as Heir tro the 
Deſan&, againſt the Repreſen- 
tativesof the Defender, as 
was competent tothe purtuers 
predecefior , and that the ſaid 
Action may go on, and be 
continued in the ſame manner 
as it would have done againſt 
the detunt, whom the De- 
fender repreſents 

T ransferreaces are priviled- 
ged Actions coming in upon 
{1x dayecs. 

If any perſon ſublcriver of a 
Bond or a Contratt be dead, 

Q 4 the 
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Book 4. the Procuratorie coaſenting to 
Tit. 11 the Regiſtration expyres; and 


Sum» 
monds 
of Ree 
2iſtrae 
tion 


therefore the Write cannot be 
regiſtrared, otherwiſe than by 
raiſing a Summonds of Regil- 
rration againſt the Repreſenta- 
tives of the Granter , upon the 
paſhye Titles, in which che 
whole Tenor of the write cra- 
ved to be regiltrate.] is ſet 
down verbatim; and then It is 
concluded that the ſaid Write 
ſhould be i»ſert and regiſtrated 
inthe Books of Council and 
Seſhon , for Conſervation ; 
and that Execution ſhould be 
direct thereupon , in manner 
mentioned in ike ſaid Write; 
And that the ſaid Repreſenta- 
tives ſhould be lyable in pay- 
ment; Butthis Aion is ordi- 
narily ſupplyed by an ordina- 
ry Action for payment. 
In a Summonds of prevento 


The Complainer — 
that 


m—_C 
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© pended upon moſt frivolous Rea- 
' ſons ,, to a very long day; and 
| therefore concludes , that rhe 

Defender ſhould bring with him 
the ſaid Suſpenſion , the blank day 
of blank, prevento termino : to 
hear and fee, the ſame called , 
q reaſoned and diſcuſſed , with Cer- 

tification , that if be fail, the 
' Lords will cauſe call the Suſpenſion, 
| pon a copie , and admit Proteſt a- 
tion therein , and ordain the letters 
to be put in furdzr execution. 


f an Advacation be raiſed to 
too long a day of compearance , 
there may be likewiſe a Sum- 
_ of Prevento raiſed there... 
of. 


In a Summonds of Contraven- 
tion of Laborrows ; the purſucr 


F 


lybells, that A. B. became ſurty, + 
; Q.5 and: 


FY -0P 
5-9 


that he having raiſed letters of Book 4, 
” horning , the ſame were Suſe T't+-! 


Preyens- 
to, 
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Book 4. and Laborrows for CG, Do that}: 
Tit. 1. the Complainers, Wife, Bairn,þ 
Men , Tennents , © and Servants, 
ſhouid be harmeleſſe , and skaith-h, 
eſſe in their Bodies, and lands | 
e&c. And then ſubſumesuponF 
the prejudice done , notwith-[} 
ſtanding of the ſaid caution: 
Contra: And therefore concludes | 
of La- that both the Principal and Cau- 
bor- tioner , ſhould be decerned rof 
rows. have contravcened the faidf 
Ad of Cartion, 1n manner fore;Þ 
ſaid; and therethrow, thatf 
*K].6 they conjuntly and ſeverally hav 
*& incurred the foreſzid pain, thip . 
at77, one balf to the King and his The 
P:13. ſaurer, and the other half to thi 
act 170, Complainer , as Party grieved. 


In a Declarator of Property, 
the Complainer narrates hif 
Right to the Lands, and hovſ 
long and afrer what manner \þ 
he and his Authors haye buy 

/ 
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by Themſelves, their Ter- Book 4; 
nents, and others having Tit. 1. 
Rigtit from them, in the 
peaceable poſle(hon of the 

{aids Lands ; untill of late that 

he is moleſted , and troubled Peflar: 
by the Detender; and there- ©..." 
fore concludes that it ſhoald **7" 
be found and declared, that 

he has the ſole good , and un- 
doubred Right , and inicreſt 

in and tothe laids Lands ; and 

that therefore the ſaid Defen- 

der, and his Tennents, and 
Servants and others , of their cau- 

fing , and commanding , ſhould be 


helk - decerned , not totrouble , nor mo- 


left them for the future , in their 
peaceable poſſeſſion , bruiking , and 
joyſing thereof. 


It the Complainer defigns 
only to maintain his poſleſſi- 
on; withour bringing his pro. 
pertie in comroyertie he raiſes: 

a Sum- 
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Book 4: a Summonds of Moleſtation ; Iti 
Tu:1. which he only concludes , 


Sum. 
monds 


ſtation. lands. 


In. a ſummonds for poinding 
the ground, the Puriuer nar. 
Poynd- rates , that he ſtands infett , 


4” of and {caſed in an annualrent of 


ground. 


to be uplifted , out of the 
ands of and there- 


fore concludes againſt the |}' 
Tennents of theſe Jands ; and | 


the Heritor for his intereſt, 
tO hear and ſee i etters direfed to 


Meſſengers at Armes , Sherriff in | 
that part , to Fence , Arreſt, Ap- [ 
priſe , Compel, Poind , and Dis | 
ftrinzie the rearieſt Goods and | 


Gear , that are preſently upon tbe 

lands , and yearly and termly in 

time coming , during the not re- 

&emption of the annualrent. 
h fk 


that they ſhould defift, and ceaſe þ 
from troubling and moleſting him | 


of Mole in the peaceable poſſeſſion of his | 


Ol Actions. 


| | che King commands Meſſengers, 
ec: ( which 1s the ſtile of all 
| Summonſes, which begin 
' with, Our Willis, tO Sums 
mond » Warne. and Charge che 
| Defender, to compear and 


| Purſyer againit whum the 
| ſpulzie after ſpecified was com - 

| mitted; that 1s to lay , the 
Defenders for their Wrongous, Vi- 
| olent, and Maſterful coming by 
' themſelves , and their ſervants, 
complices, and others in their 
name ; of their cauſing , ſending , 
' hounding out , command , reſet , 
| afittance , and ratihabition, to 
the lands of pon the day 
of and for their Wrongous , 
| Violent , and Maſterful ſpoilzia- 
tion of the Goods ( to be condeſ- 
cended on ) and then conclud- 
es , that they ſhoxld pay the prices 
| extending to blank,, and he m_—_ 
of 


x "FN 


anſwer at the initance of the Spulzie 
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In a ſummons of Spulzie , Bock 4. 
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Wak- 
ning.- 


Df Addons. 


Book 4. that the Complainer might hy ; 
Tit.1. made Of the ſaids Goods dail| 
fince the ſaid ſpulziation , extend-| 


ing to ec 


In a Summons of waking, þþ 
the Complainer after narrat.l 
ing that he had raiſed ſuch aſ 
Summonds , which he hadf 
{uffered to lye over and ſleep 
for a year; (for their nceds| 
no wakning it there was anyf 
Fudicial AG , or Minute uponf 
the Summonds within theÞ 


year ) and therefore conclude; 


againſt all «he Perſons cited inf 
the firſt Summonds, to heap 
and ſee the foreſaid Aion called, 
wakned, and begun, where it 
laſt left, inſiſted into, and Juſtice} 
Adminiſtrated therein , till th 


final deciſion of the canſe. 


A Furthcoming is that AQt- 
on , wherein the Arreſter} 
lybells, that he having raiſed 
tetteriÞ- 


oh a Ys . a amo. cd SL SA 


payment , 
' ſaid Complainer , 


Of Actions.” 


Meſſenger lawtully tence an 
arreſt all debts owing by the 
Defender to his Debitor , to re- 
main under Arrcitment; and 
to be made turthcoming to 
him; and therefore concludes, 
that the Defender ſhould be 
decerned to make furihcoming 
and delivery to the 
of the ſum 
of adebted , reftand , 


owand be him to the ſaid Debi- 


t0r. 


If notwithſtanding of the 


' Arreſtment, the Debicor pay his 
| own Creditor ; he will bely- 


| able to theArreſter,and will be 


+ ſued for 


| forced topay him what he was 
| reſting to his own Creditor, 
| and likewiſe he:may be pur- 
breaking of Arvreſt- 'ng of 


ment, wherein after the Ar- 


at reſtment, and payment 1s 


narrated 


Tit, 2 


Furth- 
coming 


Breake 


ITCIt= 
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letters of Arreſtment , he cauſed, nook 4. 
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Sf Actions. 


Book 4. narrated , 


Arreſtment then ſtanding 


r.7 
8 , : 
Act 11 of the Realm, in example of others. 


Thoughthe Accummlation of 
ſeveral AGzons into one Lybel, was 


Accy. Bot allowed by the Civil Law; 


mula ; 
onof which we may not only purſuc 


Actions. ſeyeral perſons , for ſeveral 
debts in one Lybel , which we 


call by a general name, an A&- |} 
zon ag inſt Debitors ; But we may 
likewiſe accumulate ſeyeral F 


Concluſions, againſt one and 


the ſame perſon ; though they | 


be of diflereat Natures; as Re- 


duCtions, Improbations, and | 
Declarators of Property , and |} 
Actions of General and Special | 


Declarator; 1u all which it isa 


the Purſuer' con- | 
Tit. I. cludes, that the Defender ſhould | 

be decerned to have broken the þ 
and ; 

not lawfully and duely looſed ; and } 
*K.J.6. therefore to be puniſhed in his per-| 
pai-7- ſon, an gooas, conform tothe Laws | 


ti. yet it isallowed by Ours, in Þ 


general Þ 


ne 
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ocneral Rule , quot ardiculi tot Book 4. 
| libelli, Tit, 1, 
 Butwhen many Actions arc 
| competent , for one and the 
fame thing, as ifa Meſſenger 
be deforced , we may purſue 
the Deforcer Criminally ; 4 
( which will infer confiſcation of |: | 
L moveables , or cvilly for payment {I 
of our debt; and the purſuing 0 
.of the one does not extin- ; 
'guifh , or conſum the other ; 
and either the Criminal or 
Civil Aion may be firſt pur- Con- 
ned ; and in the concourſe of <vrfus 4 
all Adtions; if the ations 51." 1” 
which concurr have different | 
Concluſions, as in the fore- 
faid inſtance , where the Cri-,, , . *' 

. . CIorc= ® [1 
| Þninal Action of Deforcement ;,@n. TE 
| [concludes Confiſcation , and 
the Civil Action only pay- 
ment, Though the D-tender 
be aſſolzied in the Criminal 
. Proceſs, yet he may be pur- 
ſacd 
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TITLE 1. 
OF PROBATION. 


Witneſles. 


By 
Write 


Write. 


By oath referres any thing to the oath 


no Mans Right can be take! 
away by Oath; 


Book 4, ſued Civillie, and the De- 
Tit. 2. forcement reterred to his 


OR underſtanding 
the matter of Probation 
It is fit to know , tha 


FIND all Probation 1s either bj 
tion Write, by Oath , or bf 

Probation by Write , has bee: 
formerly explained in th} 
T itle concerning Obligations bf 


Probation by Oath, 1s whey 
eicher the Partic or Judgey 


the contrare party , but regularh} 


Jrobation- J79 


*F who has the Right, referr Book 4. 


IF che fame to the Adverfaries Tit: 2- 


wy 5's 


UL: wry; 40 ſk 


Oath; but when there is a 


* former Probation already ad- 
* duced, the Judge ſometimes 
' gives an Oath of ſupplement y 
' which is ſo called, becauſe it 


is given to ſrpplie the Probation of 


| already led , when it is De- cupyle- 
| fetive or unclear. ment. 


An Oath of Calumny , is that 
whereby either the Purſuer, 
or Defender . is obliged to 
{wear that the Pzrſute, Defence, I” 


« Reply, &c. arc not groxndleſs, C1 
} and unjuft and this may be gy, 
| crayed by either Party, at any 


time during the dependence ; 
and if it be refuſed, the purſuer 
will have no further Action K: J. r: 
nor the Defender will not be Pa": 9- 
allowed to inſiſt any further in the —_ 
Defence, Duply, &c. whereon his 
Oath of Calumny is ctaved, 

AnOath in Litem, is that 
which 


380 Of Probation. 


Book 4. which Law allows the Judge teſſf01 
Tit. 1. defery to him who is injured ; farfint 
proving the quantities of the thingipu 
wherein be is injured ; V, G. If INRi 
Oathin Purſue Titizs , for having brukFſon 
Litem, #þ my Trunk, and I baving prov-Fſſtar 
: ed that he did break it up , the tho 
Judge will refer ro my Oath, | 


what I had in the Trunk; 
and this isatlowed both in odi- 
#m of him who commits the 
Tajury , and leaſt the perſon m- 


jufth jnjured ſhould loſe his 


ight for want of Probation. 
A qualified Oath, 1s, that 
Aquaj. ®Þ*reby he to wheſe Oath any thing 
fieg @1 referred, depones, not ſimply, but 
Oath circumſtantially,; which we call 
to depone with a quality; V.G,þ 
If I purſue Titizs for payment 
of 100: Lib. which he promiſed 
#0 pap, who compears, and depones, 
that , The Promile was condi- 
tional, and did depend upon f 
{ome thing to be done or per- ſi 
| formed 


Dt ptobation. 


purſuer was to make over ſore 
Right tohim , or diſcharge 


ſome - Obligation or Rizht 
tanding in his Perſon : and 
thoſe qualified Oaths generally 
Ire admitted ;, if the quality 
be intrinſick, rhat is to ſay, 


« receſſarly imployed in the nature of 


the thing , or are apart of the Pro- 
miſe ; As in the torelaid In- 
ltarices. 


Bur it the quality be extrin- 
iick , it in effc& reſolves in a 
defence, and ſo muſt be 
proven otherwayes, than by the 
ualified Oathz as if a debt be 
referred to a parties Oath, who 
depones, that he acknowledges 
be debt, but that the Purſuer is 
ting to the deponent , the equive- 
ent ſum,with which he would com- 
ence the Sum purſued for '; this 
711l not be admitted as a qua- 
lity 


formed by the purſuer, asrhat zook 4; 
intuitue of the promile, the Tit. 2. 
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proba, 
tion by 
witneſ- 


ſes, 


Inha- 
bile 
witneſ- 
ſes, 


probation. 


lity, 'burt is in effe&t a Defence 
which muſt be proven, other- 
wayes than by his Oath. 

Probations by Witneſſes, hav. 
ing been allowed in all Caſes of 
old, untill the falſeneſs of men 
forced our Law givers, to 
allow nothing above 1Co. ib, 
to be proveu without Write, 
or Oath, and Promiſes, tobe 
only proven by Oath ; this 
probation by Witnels is there. 
fore called, probatio prout de Jure; 
and it isfitro kizow, thar none 
within Degrees defendant ; that 
15-tO lay,who arc Couſin germans, 
Or nearer Relations Can be Wit- 


neſlei;nor Women,nor Tennent, 


who have not Tacks , nor perſons 
declared infamous , nor domeſtich 
Servants ; nor {uch as may gain 
or loſe by the Cauſe , nor {uch as 
bave given partial Counſel, that is 
to ſay, Advice to raiſe or earry on 
the purſute; nor {ach as hav 
| told 


_— 


probation. 


told what they will depon, which nog 4. 
we Call prodere teftimonium ,, NOY Tic. 2, 


i\uch as compear to depone without 
being cited; whom the Law 
calls, Teſtes wltronios, and re- 
jets them, becauſe of therr ſuſ- 
pefied forewardneſs ; All others 
except theſe may depone, and 
are called habile witneſſes : And 
if habile witneſſes refuſe ro come 
when they are cited, there will 
be firſt Horning , and then Cap- 
tion direed againft them, which 
are called firſt and ſecond dili- 
gences, but their Fſcheates 
will not fall upon that Horn- 
ing. 

Preſumptions , are a kind of 


probation , and a preſumption Pre- 
is defynded to be a ftrong ground _ 


or argument, whereby a Fudge © 
has reaſon to think, or be convinced 
that ſuch a thing is true; and 
they are divided into preſump- 
tiones juris , which though => 

S 
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Book 4: be ſtrong , yet may be taken 

Tit 2. off by a contrary Probation , 
as it a man threaten to poylon 
another, it the perion was 
thereafter poyſoned , it is pre- 
{umable tha he was poyloned 
by the Threatner ; and pre- 
ſumptiones juris & de jure ; ubi 
lex conftituit ſuper preſumpto , 
and thus the Law prelumes 
that an zltronius witneſs 5 who 
offers himſelf, is partial; and 
therefore Statutes upon that 
preſumption, that he ſhall not 
be received; and againſt theſe 
preſumptions, no probation can be 
admitted, 


Title 
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G17 


ee 


SITLE OI 1Z14 


Of Sentences and their Exe: 
cHtion. 


ſ FTER a Deereet is 
| A extracted , the Obrai- 
ner thereof raiſes letters 

of horning thereon; whereby the 
party decerned is charged to 
pay or fulfill the will of che 
Decreet, under the pain of 
Rebellion ; and this Decreer 
can only be quarrelled by Re- 
dution, or Swſpenſion , in 
both which the reaſons where- 
upon it is quarrelled are Ter 
down'; nor can a Decreet of the 
Lords , betaken away without 
Reduction; and if there has 
been a Debate in the firſt in- 
ſtance, C for ſo we call che 
Action before the Decreet ; as 
AQtion 
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knowledge, 


merly, 


The ordinar efte& of a Su/: 


Sentences 


Book 4. as we call Reduction and Sul. 
Tit. 3- penſion the ſecond Inſtance ) 
then notning that was com- 
petent to have been proponed 
before the Decreet , will be 
admitted, but will be repelled 
as competent and ommitted; for 
clſc there ſhould. beno end of 
Debate; bur yer if any thing 
have newly emerged ; or has 
newly come to the Parties 
theſe are and 
muſt be received,it he depone, 
tat: be knew not the ſame for- 


penſion is to ſtop the Execution 0 
Sentences for a time; And it 1is1 
Surmmonds , wherein the Party 
allkedged injured by a Decree 
does cite the Partie who ha 
Sulpen- obtained the Decreet before th 


Lords, ( for no inferiour Cont 
can ſuſpend , )to anſwer to the 
Realons offered þ 


y him, for 
Suſpending 
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Suſpending Executions upon Bock 4. 
that Deereet : which Sum- Tir. 
monds proceeds upon a Bill, 
whercin the Reaſons are repre- 

ſented tothe Lords ,, forthough 
ſometimes, the Lords ordains 

the Reaſons to be debated wpen the 

Bill, yet ordinarly they ordain 

Letters of Suſpenſion to be 


af raiſed : Jtthe Decreets be 7» 


foro, then the Suſpenſion muſt 
paſs by the whole Lords in 
time cf Seſſion, and by rhree 
Lords 1n time of Vacecance , but 
other Decreets may be ſuſpen- 


ded by any one Lord. 
There are other reaſons 
allowed to be 1infiſted on be- 
{ide theſe in the Bull , and 
theſe are called eked reaſons , 
and a Van may ſuſpend upon 
new reaſons, as oft as he plea- . 
ſes for competent and omitred 
15 not received againſt Sxſpen. 
ſons, But if the Reaſon of 
| R 2 Suſpen- 
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Book 4: 
Tit 3. 


,*,KI.6. 
Par. 12. 
Act 141 


Of Sentcuces 


Suſpenſion be founded on 
Compenſation, the ſame muſt 
be proponed in rhe firſt In- 
ſtance, and before the Decreet 
be extratted*®,otherwiſe it will 
berepelied as competent and 


committed.. 


If the Suſpenſion be called, 


difcuſt,. and the Letters found 


orderl!y procceded, that 15 
ordained to be put to further 
execution : Then Leaters of 
Caption may be railcd ; 
whereby all the Inferiour Judges 
and Magiſtrates, are ordained 
tO to concxerr with the Meſſenger, 
in apprehending the Rebel, and 
putting bim inpriſin which it 
they refuſe : or if the Priſoner 
thercafter cſcape out of their 
Priſon they are h able to pay the 
Debt ; by a Subſidiarie Aion. 
Decreets are Cxccutcd like- 
WaYyecs by Poinding 3 and 4 rreſt- 
ment, UPON the Iarrand inthe: 
Letters 


z4 = 
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and their Execttfon. 39 


Letters of Horning , which are pack a. 
fully treared in their proper Tit, 3. 
places: wide ſupra , Tit. Poind- . | 
ing, and Arreſtment. Tit. 0. W 
Book, 3. f 

As to Execution of immovable 
goods, which is by Compriſing 
and Adjudication ; the ſame 1s 
rabeer = treated , Book 2. 
Tit. 12, | 

If the Decreet be to remove bl 
from Lands. then the Party de- [ 
cerned to remoye, bcing de- 
nounced Rebel, for not remo» Letter 
ving ; the Sherriff or Fudge or- - A 
dinar is chargcd to cject, ® who ; 
comes tothe Land , and puts out 
the fire, OC caſts out ſeme of the 
Pleniſhing ;, Bat if a man contt- 
nue tO pollels in ſpight of all Law , 
after he is legally czeaed , the q,reice 
Privy Council will give Letters. and 
of Fire and Sword, to the party Swo:d 
injured; commutllionating the 
Sherriff , and others whom he 

R 3 will 
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Of Sentences 


Zook4. will name , to diſpoſſeſs him by 


tve Sword , to raiſe Fire, and 
ztſe all other ſeverities, tor which 
tie Commiition docs indemnifie 
them, 

It ſuch as have debateab:z 
Kights , chooſe rather att ami- 
cable, than a Judicial deciſion, 
they ſubſcrive a Submiſſion to 
Arbiters , and if they plcaſe , 


-— 


' to an over{man , and another 


Blank on the back of the Swb- 
miſſion; wherein they may fill 
in their Decreet Arbitral: And 
though it be free to theſe 4r- 
biters to accept; yet it they 
Once accept, the Lords will 
grant Letters of Horning to force 
th:m to decide. 

Though theſe Arbiters are 
not' tyed to the ſtrict ſolem- 
mtics of Law , yet they muſt 
obſerve material Juſtice z and 
therefore , they muſt advertiſe 
Parti:s , that they may give in 

claims 


Romy monary + bo bd (Ay, Lc oa 


aud their Exectiiton. 


claimes ( for a claime tO Arbiters » 
| 1s m placeof hbels ro: Fndoes ; ) (Th, 3. 


and muſt allow Terms to 


.prove ; And though Equity 


is to themaRuic, as Law is 
to other Judges ; yet if cithcr 
Party be cnormly leled , the 
Lords will {ulpend and reduce 
their Decreets. If the Sub- 
miſhon bear no ſpecial day , 
betwixt and which they are 
tyed todecide, they muſt de- 
decide within a year of the 
Submiſſion; and it Witneſſes 
will not voluntarly appear 
before them , the Lords will 
upon a Bill, grant Letters of 
Horning to force them to ap- 
pear; as they will againſt the 
Arbiters themſelves ; it they 
refuſe or delay ro decide , and 
to give forth their Decrect 
Arbitral. 

Another ordinary way now 
uſed , 1s that the one party 

| & 4 grants . 
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Trimes. 


Book 4, grants a blank Band, and the 
*. +. othera blank Diſcharge, to be 
filled up by the Arbiters, with- 


Crimes 


Delita 


out any ſubmiſſion. 


TITLE. TIF. 


OF CRIMES. 
RIMES are cither 


( Private , where the 
injuty is committed 
againſt private Pcr. 
fons; or Publick, where it 1s 
committed immediately a- 
gainſt the Common-wealth. 
Private Crimes , Called alſo 
delifa, in the Civil Law, ob- 
lige the Committers to repair 
the Dammage, and Intereſt 


of the private Party. 


Crimes Are in Scotland either 
puniſhed Capitally , by death; 
or Pecunially , by a certain. 
fine ; or Arbitrarly ar the dil- 


cretion of the Judge. 


Capital: 


Crimes. 


Book 4. 
| ; Tit. 4. 
Capitale Crimes are | 
Treaſon , which is puniſhed T'*2- 
by forefaulture of life , lands, and yy " 
goods, Par. 6, 


Plot , contrive , or intend deatt , + G+ 2+ 
or deſtrufion to the Kings Ma- Co _* 
jeſty ; or to lay any reſtraint upon-a& 12 
his Rozal Perſon; or to deprive , *K.C. 2 
depoſe , or ſuſpend him * , or tg par: 3» 
endeavour the alteration or di- oy wy - 
_ | verſion of the Succeſſion ; to Levy 5.x, z, 
. | warr againſt the King, or any a&2. 
Commiſſionated by bim; or #0 "8-2 
intyſe others to invade bim * , to PT 
. | 2ake Treaties , or Leagues with ,&z&s5 
. | Forraign Princes, or amongſt *K.].2 
. | themſelves without his conſent *, pare 12+ 
To riſe in fear of warr againſt = . = 
the King; to raiſe a frey in his — 
hoaſft * to Aſſaile Caſtles where he a& 24. 
reſides *; to impugne the Authority *&- 1-$ 
| of the three Eſtates; t2 decline P3** ** 
. [the Kings Authority , not to come | og 
" Mr 5 .&130 
R 5 ous - : 
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Book 4. out zo the Kings Hoaſt ; or to de- 
I.+. fertit*, to maintain or reſet 
*;.]. 1 Treatours F z to conceal Trea- 
par. i, "fon; #0 counterfite the Kings coyne . 
act4- anc to raiſe wilful fire *; all 
© wich arc Species of high Trea- 
act 24, Joh 
K.J2 We havea kind of Treaſon 
2. 1N Scotland, which we call* Stas 
A. tutory Treaſon; becauſe it 1s 
par. 7, ICcCctly introduced by Statzte , 
*K.J. 5 and not by Common Law; 
Pare 3% iz. Theft in landed men F . be- 
C8 
* Cauſe of the danger of that 
* Stat. kind of theft ; murder unde; 
Trea- #ruſt *, as if one man ſhould 
fon. Kill another, when he invites 
*K.7. 6 im. to his houſe; or a Trtor 
Pac. 11. ſhould kill his Pzpill , which 
AR 50. becaule of the caſineſs and at- 
pe trociouſneſs of the Crime is 
mace Treaſon ) The fireing. of 
*K.J.6 Coal beughs X 5 aſſaſſination * 
P- 32--and , the purſueing another for 
act I 46. Treaſon without being able to prove 
it 
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ir *, All Feſuits, Seminary-yook 4; 
Prieſts , and traffecking Papiſts F, Tit. 1. 

and 'all thieves , who tahe bonds — 
fron: leal and honeſt men ; for re- ,...-. 
entering when they. plcaſe: 16. 13. 
All who.-purchaſe benefices at **+- © 


Rome; are ouilty of Treaſon l. par. 71. 


AR 49. 
| *K. 1.6 
No Crime can be purſucd par. 12. 
againſt a Man or his Heirs , a& 12» 
after his death ; except that > 2? 
Treaſsn which is committed ” ho 
againſt the Kings Perſen, OY K. 1.6. 
Commen-wealth, Pir. 0. 
A Traitor being forfaulted , ** 92 
not only all the Lands he 
holds of the Kinz, but all 
the Lands he holds of any o- 
ther Sup:riour fail rothe King z 
becauſe the Crime is Commit- 
ted againſt him. Bur becaule 
the King cannot hold Lands 
of any other Superiour ; 
Therefore he does by a Let- 
ter of Preſentation under the 
Orarter 
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Book 4. Quarter Seal , preſent a Dona- 
Tit, 4. tar to the Superiour , who is 


to be Vaſlal tothe Superiour 
in place of the perſon foretaul- 
ted : And this method of 
preſentation the King uſes alſo 
in the caſes of Baſtardy and 
uhtimms heres. 

Not only the Lands dif- 
poned to the perſon forefault- 


cd , but all the Lands diſpon- | 


ed to ſub-yaſlals, who are not 
confirmed fall tro the King, 
for the Lands return ro the 
King, inthe lame condition 
they were diſponed by his Ma- 
jeſty, or his Predeceſlors, 
without being burdened with 
any Right, except theſe to 
which he has. conſented , 
Nor 1s the King obliged to ac- 
knowledge tackes , though 
made and cloathed with po- 
ſellion before committing of 
the Crime, except the —_ 
c 
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be ſet for a luicable tack duty; 
The King is obliged to bg —ag 
debt, though contra&ted for 
Onerous cauſes, before the 
committing of the Crime ; 
Except the Creditor have a 

real ſecurity © therefore con- 
firmed before the Crime was 
committed. 

The other Capital crimes are 
| Blaſphemie , Mans ſlaughter , or *x c . 
Homicide ; for all Homicide is par. 1, 
Capital with us : except it be Sefl. r. 
Caſual *, or Homicide in (elf **22- 
defence. _ 

*X Theft is puniſhable by *K.J.1: 
death ; but we call {mall #hefe par. 13. 
pickery, and it is only puniſh- ag 
able arbitrarly *. *K, ].; 

Notour Adultery, that is to par. 7. 
ſay , where there are Children of A& 60: 
the Marriage: or where the adul- 
terers converſe openly at bed and 
board , or being diſcharged hy the 
Church to converſe , do continue to 
to 2 __ converſe 
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*" converſe is puniſhable by * death , 


but fimple *adultery is only puniſh- 


*2: M. 2Þle Arbitrarly. Inceſt *, Buggery, 


par. 9. 


AT 54. 
K. J, 6, 


par. 6, 
a 105. 
TK. ]. 6. 
WW" 


Duel; +, the invading of any of bit 


Majefties | Service F ; | Forgery F, 
Witchcraft , - and the _— of 
Witches K ,- Sorners 5 that is to 


. fay, ſuch as Maſterfully take Meat 
. and Drink, from the Kings Peopl: 
* without Payment T : . All wilfall 
' 6; bearers of Maſs F, and conceallers 
. of the ſame; Mutilation F, which 


is the diſabling of a Member, 


* (though de praxi ; this be ordi- 


narly puniſhed with an Arbi- 


: trary puniſhment : Or the Au- 
. thours of infamous Lybels, Sediti- 


ous Speeches, tending to Sedition; 


' the ftrickers of any Judge in Judge- 
.- ment ; Mixers of Wine *, and com- 
- mitters of Hame-ſucken, by which 


P. 1. | | | 
at.z.& 7.* K.1].3.p.10.a@71.*K, ].6.p. 14. 
att193.TK.J.6,p.6. at76, * K. J.3.p.12. 


aft. $9, 


we 


Majeſties Officers , for doing His | 
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we underſtand the aſſaulting or Book 4. 
buating any Man in his bouſe. Tit. 4, 

The Crimes to be pecunially *K, 7.1 
puniſhed are the ſlayers of Red- p. 1, 
Fiſh * , killers of Daes , Deer, a& 19. 
Roes * , deſtroyers of Bee-byves , mo 
Fruit-trees, Green-wood ;, kindlers © woks 
of Mure-burn , except in the a ts, 
Moneth of March : (teeping of p-_ 14: 
Creen-Lint in running Waters ; oy **: 10- 
Loches , ſuch as are guilty of 
abominable Oaths ; and Furnica- «gy Jz: 
ton, P. 14. 

Crimes to be Arbvitrarly pu- a&76. 
niſhed ar the diicretion of the TK1:s. 
Judge , are negligence in the ;4 77, 
Kings Judges and Officers * , and *[;7 by 
ſuch as unjuſtly murmure againſt p-11. 
them T ; breakers of the Kings Pro- re 15+. 
tefion *, the bringing home of Er- , J " 
roneous books T ; and tbe troublers a& hos, 
of Church-Men;, Crafts-Men who *K.J:1: 
wronguouſly refuſe to fulfil the work, Re 5, 3 
which they have taken in hand * 5: p: s : 
Verbal Injuries, and Scandals, a- a& 111. 
gainſt private Parties. c 
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Ir is fit to know that no pu- 
niſhment left Arbitrary by the 
Law, to the Diſcretion of the 
Judge, can be by him extend- 
ed to death; and that where- 
ever the Law appoints Death 
to be inflicted, the Offenders 
moveables fall to the King ; 
though the Law does not ex- 
preſs the ſame ; and though 
the Sentence expreſs not the 


.Confiſcation, 


*Queen 
Mary 


P- 5+: 
AR 19+ 


There are other Crimes , 
whereof the puniſhment is'not 
reduceable to any of : theſe. 
kinds ; and thus Perjury , and 
Bigamy , ( which 1s a kind of 
Perjury ; Becauſe, a Man who 
marries two Wives breakes his 
Matrimonial oath,)are puniſhable 
by confiſcation F of all the Offen- 
ders Moveables Goods , Impriſone 
ment, and Infamy. 

Deforcers off Meſſengers , and 


breakers of Arreſtment, are puni- 


ablc. 


Q PM” j ro. Qt hs 


by mM wang, , —- 
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fhable by confiſcation of all Book 4; 
their Moveables F, Foreſtallers Tit. 4- 
of Mercats** , by buying things »z 7.s, 
before they be preſented to the p. 7. 
Mercat , or before the Mercat A# 113 
be proclaimed, arc puniſhable Je 
ptr | 5© 
by impriſonment, and confif- * jþid, 
cation of what is bought. A 48, 
Ocker , or Uſury* , which is *K-).6. 


| s A P- JJ, 
the taking more than the An- f, oy 


nualrent allowed;or the raking ,, 14. 


Annualrent before the term of a& 222: 


pay ment; is puniſhed by loſs of P;, 2 5+. 
the principal Sum, for the De- ***57* 
biror isto be free from the O.- xc 7, 
bligation, and the Write be. p. 7. 
ing reduced , the ſum belongs to 375. 
His Majeſty. K.). 6. 
Stellionat, or the making of fa .;c. 
double Rights, is puniſhed by 
Infamy *; and their perſons *K.].2 
are at the Kings will. mo 
The Keepers of Viftual to a 1.6 
Dearth, are puniſhable-as * Oe: p: 6: 
kerers; and by the Civil Law, per a 95: 
leg. 
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Book 4. leg Jul. de Annona. Bribing of 
Tir. 4. Judges is puniſhable by Infamy 


*K:1:6 


p: 13: 
att 137: 
KY «TJ» 


* Is 
att 2: 


and Deprivation. Plagium, or 
the ſtealing of Men, is a particu« 
lar Crime by the Civil Law , 
but 1s a ſpecies of Theft with 
us. And Theftboot , - which is 
the ſaving a Thief, by fyaing 
with him, is puniſhable as 
theft *. | Baratrie, ot the ob- 
taining Benefices from Rome, 
15 puniſhable by * Baniſhment 
and Infamy. Ambitus, or the 
obtaining Offices by unjuſt 
Means, is not puniſhable un: 
der Monarchie. 

By our Law when the Pur- 
ſucr raiſesa Criminal Summonds, 
he muſt find caution to report 
the Criminal Letters, indorſt, and 
execute ,. and the Cautioner 


muſt either ena himſelf in 


the bouks of Adgjournal, ( for {o 

wecall the Regiſters of the 7#- 

flitiary ) it he be preſent, =—_ 
= mil 
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commanded to find caution 
in the ſaids books , within ſ1x 
dayes aftcr the ſaids Letters are 
execute againſt him 5 which 
finding of Caution , he muſt 
intimate tothe Meſſenger, who 
cites him, elſe that Meſſenger 
may denounce him for not 
finding Vaiiliois 

The Detender in all Crimes 
is allowed to have Letters of Ex- 
culpation, for leading witneſles 
for proving of his own inno- 
cency,which he muſt raiſe and 
exccute againſt the,day of com- 
pearance , to which he him= 
ſelf is cited , for all dyets in 
Criminal Courtsare preremp- 
tor. And there are no Dyets 


 Fallowed for further Probation, 


either 


493 


muſt ſend a Band to be Regi+ Book 4' 
ſtrate there, if he be abſent,un- Tit 4 
der the pains contained in the , 
Aft of Parliament*, And the , 
Dcetender is by the Letters A& 34. 


K.]. 5, 
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Book 4: Either to Purſuer or Defender. 


All Probation in Criminal 
Cauſes muſt be very convinc- 
ingand clear , becauſe of the 
ſeverity of the concluſion : But 
yet ſometimes witneſſes,other- 
wile inhabile are allowed , be- 
cauſe of the danger of the 
Common-Wealth, as in Trea- 
fon, or becauſe rhe Crime 


. Cannot be otherwiſe proven , 


as in Hameſucken. 

The Juſtices are the only 
Judges to all points of Rete- 
vancies , and even to the ob- 
zeftions againſt the Witneſles, 


and they remit to an Inqueſt of | 


I5 choſen men out of 47, to 
judge what is proven; And this 
Inqueft may condemn upon 
their own Knowledge , they 
being in our Law both Judges 
and Witneſſes ; And if they 
condemn, Their Verdi& ,Cfor {0 
their Sentence is called) a—_ 
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be quarrelled , nor they for pook 4; 
condemning , Butifthcy ab- Tir. 4. 
ſolve after clear Probatica led, 
they may be puniſhed with 
Infamy , and confilcation of 
Moveables. 
The puniſhment of Crimes, 
is taken off either by Remiſſon, 
which muſt paſs the Great Seat; 
and muſt expreſs the greate x 
Crime X, for which the Remiſ- *$-1-4- 
fion is granted : Or by Indenni- _ N 
ties, which 1s a general Remiſſion : 
granted by the King or Parlia- 
ment; betwixt which two there 
is this difterence , that the ob- 
taining a Remiſſion does not free 
the Obrainer from * aſſything , ? 
the party, that isto ſay, from re- __ 
pairing his loſſes z, ſince its preſumt- a& 54. 
ed the King does only diſcharge K.J.s. 
what belonged,to bim , which =, 75 
vindiaa Publics ; Bar not what at7. 4 
is the intereſt of private parttes, 
Or vindiGa privata ; but —_— 
| al 
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Book 4. all the people are repreſented | 1 

Tit. 4+ in Parliament ; the King and | 1 

Parliament may by their I] 1 

 demnity, diſcharge both the one 
and the other. 

He who founds on a Rimiſ- 
fion acknowledges the Crime; 
but he who founds on an In 
demmity does nct. 

The King likewiſe reſtores 
Men ſometimes againſt Fore- 
faultures ; which Reftitmtion 1s Cl- 
ther by way of Faſtice , finding 
that the Perſon was unjuſtly con. 
demned ; and then the Perſon 
condemned. is reſtored to all 
that ever he had ; and he re- 

*K.7.6. COVCrs not only his Fame, but 
par. 18. his Eſtate; though tranſmitced 
At 4. toithird patties *. Or ſecundo, 
the Reftitutionis by way of Grace, 

and meer Favours and then the 
Partie condemned cannot re- 

cover what was beſtowed by 

the King upon third n__ 

ol 
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for the __ not recall what Book4. 
was once Legally and War. "+: 


rantably granted to him, 


